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KENNEDALE
Board of Adjustment
www.cityofkennedale.com

BOARD OF ADJUSTMENT & BUILDING BOARD OF APPEALS
AGENDA
REGULAR MEETING
July 3, 2018
CITY HALL COUNCIL CHAMBERS, 405 MUNICIPAL DRIVE
WORK SESSION — 6:00 PM
REGULAR SESSION - 7:00 PM

I CALL TO ORDER
I. WORK SESSION

A. Receive a summary report regarding long and short range comprehensive
planning and economic development strategies.

M. REGULAR SESSION

V. CALL TO ORDER
V. ROLL CALL

VI. SWEARING IN OF SPEAKERS

Vil MINUTES APPROVAL
A. Consider approval of minutes from the January 4, 2018 BOA meeting.

VIII. VISITOR/CITIZENS FORUM

At this time, any person with business before the Board of Adjustment not scheduled on the
Agenda may speak to the Board, provided that an official ‘Speaker’'s Request Form’ has been
completed and submitted to the Board Secretary prior to the start of the meeting. All comments
must be directed towards the Chair, rather than individual board members or staff. All speakers
must limit their comments to the subject matter as listed on the ‘Speaker’'s Request Form.” No
formal action can be taken on these items.

IX. REGULAR ITEMS

A. CASE # BOA 18-01 to receive comments and consider action on a request by Ron
Sturgeon for a Special Exception as required by the Unified Development Code Section
6.2, “Schedule of Uses,” to allow a Salvage Yard in an Industrial Zoning District at 1206
and 1208 E Kennedale Parkway, more particularly described as Kennedale Business
Park, Block 1, Lot 1R1 and Greenleaf Addition Block 1, Lot 1.



X. REPORTS/ANNOUNCEMENTS
XI. ADJOURNMENT

In compliance with the Americans with Disabilities Act, the City of Kennedale will provide for reasonable
accommodations for persons attending City Council meetings. This building is wheelchair accessible, and parking
spaces for disabled citizens are available. Requests for sign interpreter services must be made forty-eight (48) hours
prior to the meetings. Please contact the City Secretary at 817.985.2104 or (TDD) 1.800.735.2989

CERTIFICATION

| certify that a copy of the January 4, 2018, Board of Adjustment & Building Board of Appeals agenda was posted on
the City Hall bulletin board next to the main entrance of the City Hall building, 405 Municipal Drive, of the City of
Kennedale, Texas, in a place convenient and readily accessible to the general public at all times and said agenda
was posted at least 72 hours preceding the schedule time of said meeting, in accordance with Chapter 551 of the
Texas Government Code.

.

Melissa Dailey, AICP
Community Development Director
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KENNEDALE

Board of Adjustment
www.cityofkennedale.com

BOARD OF ADJUSTMENT & BUILDING BOARD OF APPEALS
MINUTES
REGULAR MEETING
JANUARY 4, 2018
CITY HALL COUNCIL CHAMBERS, 405 MUNICIPAL DRIVE

WORK SESSION - 6:00 PM
REGULAR SESSION - 7:00 PM

I. CALL TO ORDER

Chairman Mr. Young called the meeting to order at 6:02 PM

All board members were requested to sit on the board for the work/training session with James
Donovan, City Attorney.

Chairman Mr. Young requested a motion to begin the work session. Mr. Nevarez made the
motion, Mr. Shaikh seconded the motion. The motion passed unanimously.

City Attorney James Donovan presented the BOA/BAA orientation training. He advised that
board decisions fall under the Unified Development Code. Mr. Donavan presented a power
presentation and handouts to the board. The handout is attached.

II. ROLL CALL

PLACE | COMMISSIONER PRESENT ABSENT
Eric Elam X
Josh Altom

Perry Clementi

Martin Young

Lana Sather

Jeff Nevarez, alternate
Josh Virnoche, alternate
vacant

Adam Shaikh, alternate

XXX XXX

Ol N|O|OIB|W|N]|F

X

A quorum was present. The work session was presented before the roll call.

Staff present: Jayashree Narayana, Interim Planning Director, and Alicia Santos, Board
Secretary. James Donovan, City Attorney.



. WORK SESSION

A. Discuss any item on the regular session agenda

Motion was made by Mr. Shaikh to adjourn, seconded by Mr. Clementi at 6:43 PM. The motion
passed unanimously.

IV. REGULAR SESSION

V. CALL TO ORDER
Chairman Mr. Martin Young called the regular session to order at 7:02PM

VI. ROLL CALL

PLACE | COMMISSIONER PRESENT ABSENT

Eric Elam X

Josh Altom

Perry Clementi

Martin Young

Lana Sather

XXX XX

Jeff Nevarez, alternate

Josh Virnoche, alternate X

vacant

Olo|N|O|OD|W|N]|F-

Adam Shaikh, alternate X

A quorum was present. Mr. Josh Virnoche asked to be excused for the work session due to a
conflicting meeting elsewhere. Jeff Nevarez was requested to the board for the regular session.

Staff present: Jayashree Narayana, Development Director Interim and Alicia Santos, Board

Secretary.

VII. MINUTES APPROVAL

A. Consider approval of minutes from the November 17, 2017 Board of Adjustment special
meeting.

Mr. Nevarez made the motion to approve the November 17, 2017 minutes. Mr. Clementi
seconded the motion. The motion passed unanimously.

VIIl. SWEARING IN OF SPEAKERS

Ms. Santos swore in the speakers: Clay Gafford.

IX. VISITOR/CITIZENS FORUM

At this time, any person with business before the Board of Adjustment not scheduled on the
Agenda may speak to the Board, provided that an official ‘Speaker’'s Request Form’ has been
completed and submitted to the Board Secretary prior to the start of the meeting. All comments



must be directed towards the Chair, rather than individual board members or staff. All speakers
must limit their comments to the subject matter as listed on the ‘Speaker’s Request Form.” No
formal action can be taken on these items.

X. REGULAR ITEMS

A. CASE # BOA 17-06 to receive comments and consider action on a request by Sterling
Adams/ Apple Auto Salvage for a Special Exception as required by the Unified
Development Code Section 6.2, “Schedule of Uses,” to allow a Salvage Yard in an
Industrial Zoning District at 7002 E. Kennedale Parkway, Kennedale, TX 76060, more
particularly described as HUDSON, WADE H SURVEY Abstract 716 Tract 3C2A 3D1A
& 3D2.

1. Staff presentation: Ms. Narayana presented the maps and site plan for Apple Auto
Salvage and gave details of the existing site. Ms. Narayana stated that she
recommended a longer term for the special exception due to the length of time for
approvals for special exceptions. Ms. Narayana stated that the applicant has met all
requirements for the special exception. She advised that Apple Salvage, along with
surrounding auto salvage uses have been in the industrial area for some years. Apple
Salvage has all the utilities in place, a paved parking lot, and clear access to Hwy 287.
They meet all the industrial zoning requirements. Staff recommends approval with the
condition of a 5 year term instead of a 2 year term, as long as the applicant continues to
maintain all zoning requirements.

Mr. Nevarez, asked if the city has had a recent inspection, and asked whether the lighting is
going to be improved.

Mr. Elam, asked whether city has a knox box on the property. He suggested the city allow 90
days to place the knox box.

2. Applicant presentation: Ms. Tina Adams, the manager for Apple Auto Salvage stated
they do have a knox box but would not be opposed for inspection of a box. At the 2015
meeting, there was no issue indicated regarding the fire lane. They were only required to
paint and mark the fire lanes for easy access and entrance to the location. They were
allowed 2 years to paint the fire lane and pave the driveway, due to loads of crushed
asphalt that comes on regular basis. All outdoor storage is maintained and no stacked
vehicles are above the height conditions. Apple Auto Salvage has had the fire lane and
parking lot paved.

Ms. Sather asked if the maximum time the board could approve a special exception is 5 years.

3. Public hearing: There were no speakers from the public.
4. Applicant response: There was no response since there were no public speakers.

5. Staff response and summary: Mr. Naveraz stated he would recommend a 5 year
extension as long as the applicant complies with all conditions.

6. Action by the Board of Adjustment: Mr. Young motioned to approve the special
exception for 5 years. The motion was seconded by Ms. Sather. The motion
passed unanimously.



B. CASE # BOA 17-07 to receive comments and consider action on a request by the City
of Kennedale for a Variance as required by the Unified Development Code Article 3,
Agricultural and Residential Zoning districts generally, to allow encroachment into side
setback by 36 inches in an “R-1" Single Family district at 913 Shady Creek Dr., more
particularly described as Shady Creek East Addition Lot 7 Block 1.

1. Staff presentation: Ms. Narayana presented the site plan and maps of the location. Mr.
Donovan made a clarification that Mr. Gafford is the applicant rather than the city. He
advised the board that the permit and foundation approval were issued by error. The
concern is that the building was too close to the property line. He stated the city staff
then realized the error and ordered the project to cease. Ms. Narayana presented the
photos to the board of the fence and the building in question and stated that a special
condition does not exist in this case. Ms. Narayana advised side setbacks are required
to be 8 feet and granting of the variance is in the public interest. A concerned expressed
by neighbors is that runoff will go into the adjoining properties next to the garage due to
the roof line. Staff is recommending approval.

Mr. Nevarez asked for building official Sandra Johnson to speak to the issue. Ms. Johnson
was not present. Mr. Elam also advised she needs to be present. Mr. Nevarez then
requested Mr. Campbell answer questions on behalf of Ms. Johnson. Mr. Elam stated he
requested the digital photos. Mr. Campbell could not answer the questions regarding the
stop order. A letter was sent to Mr. Gafford and there were 2 stop orders. Ms. Sather stated
the building appears o be too close to the property line. Ms. Narayana stated that Ms.
Johnson did measure the building placement and went by the survey provided by Mr.
Gafford. Mr. Campbell advised the city has not had the property surveyed or determined
where the property line is located. The city attorney stated they can discuss and hear from
the applicants. Mr. Elam requested more information on the setback from the rooftop and
the building. The UDC code requires the setback to be determined by the roof line.

2. Applicant presentation: Mr. Gafford, stated he could answer the questions. Mr. Elam,
stated he does not see a measurement on the site plan. Mr. Gafford stated he went with the
survey. Mr. Elam stated the applicant did not provide the measurements on the site plan.
Mr. Gafford, stated he wanted to view the neighbors to the back of his house to block the
tarps with building a garage. Elam, stated the applicant should have caught the error on the
site plan presented to the cit. Mr. Gafford, stated he proceeded since Johnson had greened
tagged. Elam stated he was red tag and Mr. Gafford continued to work even after he was
red tagged. Mr. Gafford stated he was not aware that his subs were not licensed. Mr. Elam,
stated the applicant requested a patio cover and not a building. Mr. Clementi, stated that his
building was always approved step by step and does not understand how the applicant got a
building built without him not knowing the subs were license and approved by the city.
Applicant stated there was a slop that is why there was foundation poured. Mr. Elam stated
he cannot use Ms. Johnson ignorance and go with what she does, it's your responsibility as
the home owner. Mr. Gafford stated he only did the best that he could and trying to follow
the rules.

3. Public hearing: Ms. Deborah Weems spoke against the variance request. She stated that
Mr. Gafford built the building to block the view of the tarps on the back property. Ms. Weems
stated she contacted Charles Comeaux, who stated the required setbacks are 8 feet to 5
feet. Mr. Comeaux stated that Mr. Gafford built within his property line. Ms. Weems stated
that Mr. Gafford poured the foundation twice, and that he poured, jackhammered the
foundation apart, and then poured again. Ms. Weems stated the application called for a
patio cover and that she contacted Todd Varner to inquire as to whether Mr. Gafford asked
for a patio cover and not a garage. She called Ms. Johnson to advice about the project, and
Ms. Johnson stated it was too late to stop the construction. The city has continued to assist
Mr. Gafford with his project.



Kenneth Tickell spoke against the variance. He stated he wants board members to consider
the codes, rules and regulations the importance of following those rules as a board. As a
neighbor, his concern is that the garage is too close to the property line. Mr. Nevarez asked
whether view looks natural. Mr. Tickell stated it does not look natural because it stands out.
His concern is what he is going to store in the garage, like chemicals.

Mr. Elam asked whether granting this request would set a precedent, and whether there is a
utility easement on the property.

4. Applicant response: Mr. Gafford stated he did not know anything about what Ms. Weems
was speaking about. Mr. Nevarez stated to Mr. Gafford that he seems to have not been up
front about the original plan. Mr. Gafford stated that electricity is connected from the house.
Ms. Lana asked where the tarps are located. Mr. Gafford stated that he can see them from
the inside of his house. Mr. Gafford stated he had a survey done when he bought the house,
and that the view does not change if he changes the wall.

5. Staff response and summary: Ms. Lana asked if Mr. Gafford moves the wall, whether the
line of the building will still be the same. Ms. Narayana stated the structure will look lop-
sided if he moves the wall and the roof line stays the same. Mr. Young stated he would not
be happy if the neighbor built too close. Ms. Narayana indicated that she did not know if
there is a revision on record. Mr. Campbell stated he did not see a record for a garage, but
he saw a record for a patio cover. Mr. Gafford stated that the original plan was for a patio
cover. He was told he could not have a carport, and then changed the plan to a patio cover.
Mr. Clementi asked Ms. Weems what she knew about this, and she stated she called Mr.
Comeaux, was told the permit was for a patio cover, and then advised the city that it was a
much bigger project.

6. Action by the Board of Adjustment: Ms. Sather made a motion to deny the request,
Mr. Clemente seconded the motion. The motion passed unanimously.

Xll. REPORTS/ANNOUNCEMENTS

A. Staff announcements or reports related to city or regional current events, city or regional
news, and updates concerning other boards or City Council action on Commission
agenda items
No staff announcements or reports were made.

B. Commission member announcements or reports related to city or regional current events
and/or city or regional news
No announcements or reports were made.

Xlll. ADJOURNMENT

Mr. Nevarez motioned to adjourn, Mr. Clementi seconded the motion. The motion passed
unanimously.

The meeting adjourned at 8:38 PM
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. ORIENTATION TRAINING FOR WhCIT Authority Do | Have?
i KENNEDALE BOARD OF .
ADJUSTMENT ® The BOA may only decide issues arising

from the Zoning Ordinance. If the

A Presentation regulation is not within the Zoning

"'~By: James Donovan Ordinance such as if the City adopts a
e separate noise ordinance, sign
Taylor, Olson, Adkins, Srailla & Elam, LLP ordinance, fence ordinance, etc. - the
jdonovan@toase.com | BOA does not have junsd|chon to heor
i an appeal "
January 4,:,20'178 g
What Governs the Board? What Authority Do | Have?
® Chapter 211, Texas Local Government @ UnderIThéUlDC,.sgcTion 29.5(0: :
Code T > Adminisirative Review—to hear and decide
- appedals that allege emor in any order,
® Sections 29.5, 28.9, 28.5, 28.3 and 25.2 of requirement, decision, or determination made
the City of Kennedale Unified UBC Jsoction 29 Sip)(]- crereementorine

v

Development Code (UDC)
® Rules of Procedure '

Variances—io authorize in spec:lflc cases
variances from the terms of the UDC [section
29.5(D)(1)]

Special Exceptions—to grant those specml
exceptlions which are specifically cuthonzed
under the UDC. [section 29.5(D)(9)] /

~

‘What Authority Do | Have? | WhoT Authority Do | Have?

® Under state law:

> Hear and decide appeals that allege an ® Under The ubc, SeCT'On 29 5(D): .
error in an order, requirement, decision, or el e 0 ermlnc: lon o I
determination made by the Administrative Uses—
Officer or other zoning administrator in the Pr%”ﬁgrgo{gg?10‘5'15‘2990‘%(5[1)")‘{%)131] C)’is prowded in
enforcement of the Zening Ordinance . : : 15

> Hear and decide specidl exceptions as permit the repair or reconsfruction and
e g i S i

> Hear and decide variances To fhe terms of
the Zoning Ordinance: . . e UDC [sechon 27.5(D}(6)]

Hear and decide other matters cuthonzed by

> se—to allow applica #
the Zoning Ordinance resume Nonconformi n? uses or o erohons GS
section 2 S[D]{s}-]

Local Governmenl Code § 211 009‘ o provided by the upc
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What Authority Do | Have?

@ Under the UDC, section 29.5(D):

e Joning Boundo% Dis%ufes—fo hear appeals
on zoning boundary dispufes. [section
29.5(D}(2]] 5,

¢ Nonconforming Structure— to require the |
vacafion and 8emolmon of a nonconforming
structure which is deemed o be obsolete,

d|l%o|duted or substandard. {section

29.5(D)(é)] o )

e Accessory Buildings—fo consider consfruction
of an accessory Bcuudm inthe R-1, R-2, R-3, .~

Duplex and Old Town districts with on'exierlgﬁ-'

building material other than wood, stone, -
brick, or vinyl siding. [section 29.5(D)(1 I'},]--' e

. Conditions for Granting a

Variance

® Under state law:

» The variance cannot be contrary to the
public interest "~ _

> Due fo special conditions, a literal
enforcement of the ordinance would result

in unnecessary hardship ..
> The spirit of the ordinance is observed

> Substantial justice is done

S _Appeals of Decisions of City Manager
or his designated
Zoning Administrator

® Section 28.9 of the UDC provides:

> Appeals fo the Board of Adjustment may be taken
by any person aggreved or b\{ any officer,
department, or board. of the cily alfected by any
decision of the Administrator. [seclion 28.9(A)]

An oppeul shall be taken 'within 15 days after the
decision has been rendered by the Adminisirator, by
filing with the Administrator from whom the appeal is
taken and with the Board of Adjustment, a notice of

-

»

appeal specifying the grounds of the. oneaI. The .-

Administrator from whom the appeal is laken shall
transmit o the Board of Adjustment all the papers
consﬂiuiin% the records upon which the aclion
appealed from was taken. [seclion 28.2(A)(1}]° -

; Two Step Process

@ Identify the Hardship

® Determine whether the hardship is
"unnecessary”

T Appeadls of Decisions of City
Manager or his designated
Zoning Administrator

® In exercising +its powers, the board may, in
conformity ~ with_ the  provisions of ' fhe
statutes of the State of Texas, reverse or
affirm wholly or partly, or may modify the
order, . requirement, decision or
determination as ought to be made and
shall have dll the "powers of the Cij
Manager or other administrative official
from whom the appeadl is taken. The board
shall have the power fo impose reasonable -~
conditions to be complied with by ihe
applicant. [section 29.5(E)(1)]

' ‘Hardship Defined

® When the literal enforcement of the
zoning ordinance prevents the applicant
or property owner from developing the
property in a reasonable manner.
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~-Conditions for Granting a
Vcriqnce

@ Under lhe UDC section 28.9(B)(1):
> “The zonin% variance process is intended fo provide
limiled relief from the requirements of the UDC in those
cases where sirict application of a pariicular requirement
will create a praclical difficulty or unnecessary hardship
prohibifing the use of land in @ manner otherwise allowed
under the UDC, including Oil and Gos setback
requirements, It is not intended that variances be granted
merely fo remove inconveniences or financlal burdens
that the requirements of the UDC may impose on property
owners in general. Rather, il is intended 1o provide relief
where the requirements of the UDC:render the land

difficult or impossible o use because of some unique -
Physicul altibute of the property itself or some other-

actor unique fo the property for which the variance-is
reczuesled. State and/or federal laws or requirements-may
nof be varied by the city." A

' - Examples of Unnecessary

Hardship

® Lot with considerable slope

® To save frees X,

® Unusually shaped lots (e.g., lots on cul-
de-sac) i,

@ Lots with significant droihage issues

" Conditions for Granting a
Variance

> §28.9(B)[5)(a): Spafial and Dimensional Variances.
Variances from the terms of the UDC that are not contrary
to the public interesi may be granted where, due o
special conditions, a literal enforcement of the UDC would
result in unnecessd{E hardship, so thal the spirf of the UDC
is observed and substantial justice is done. The Board of
Adjustmenti shall consider whether:

L s Special condilions and’ circumstances exist that are
peculiar to the land or improvemenis and Ihal are nol
gp _lic':cble lo olher lands or impfovements in the same

istrict; 2
< i, literal interprelalion of the provisions of the

ordinance would resulf in unnecessary. hardship fo fhe

owner of the property; and ) -~
= il The special conditions and circumslances-are: nol

self-imposed, i.e., do not result from Ihe aclionsof the

applicani, owner, or previous owner(s)/developers. ~

Other Examples

® Applicant_designed and built a home
within the™city limits.  City's Planning
Department reviewed and approved
the plans. After_the home was 90%
complete, city inspector notices that the
home is too tall in violation of the city's
height restrictions for. residential
structures. City inspector advises
applicant to finish the home and request-”
a variance. City staff recommends that
the variance request be granted. .-~ ™.

" Conditions for Granting a
Variance

» ﬁ]?B.‘?[B)ASHb]:_ Landscape Variances. Varances from
e landscaping requirementis of the UDC thai are
not conirary fo” the public inferesl may be granied
where, due 1fo special condifions, a literal
enforcement of the UDC would resull in unnecessary
hardship, so that the spiri of the UDC is observed and
substantial justice is done. The Board of Adjustment
shall consider whether:

i. When exisling nalural or. topographic features
g?{%gﬁir'cgrmpllunce with the requiremenis unnecessarily
1 ) 5

- i When adherence 1o the re: uire-f‘ne\nt_s result in the

loss of significant natural or cultural features; or

landscape that could not be achieved under.
requirements of this arlicle. 4

- ji.  Where a varalion cleary results in-a supe%ar’"
+he

~

"’Ot_her Examples

@ Applicant's. builder sets forms for the
foundation of. a residential home. The
city “green tags’ the location of the
forms.  After theconstruction of the
home is complete, the city refuses to
issue a "CO" because the-home violates
the front-yard set back by 4 feet.
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- Other Examples -
Unnecessary Hardship?

® Applicant-desires to construct a tennis
court on applicant's property which is
a pie-shaped lot Iocon‘ed on d cul-de-
sac.

® Appllccnf desires ‘ro install a swimming
pool in applicant's side yard because
applicant's back yard is sloped at a

40 degree angle with multiple Trees’_.-’"'

and preexisting structures.

| ‘Special Exceptions

® Section 25.3(A) provides:

» "No application for a special exception shall
be granted by the Board of Adjustment
unless the board finds all of the following
conditions are presént, in addition fo the
satisfaction  of  Section 227 General
Appiicoble Review Criteria: -

+ (1) That the establishment, maintenance or

operation of the use will not be materially -

detfrimental to or endanger the publlc heolth
safety, morals or general welfare;

. - Other Examples -
Unnecessary Hardship?

® Applicantrequests variance fo height
restriction on Applicon’r‘s fence.
® Factors:
» Topography of ihe Applicant's property
» Topography of the neighbor's property
» Right of privacy—does .the Applicant
currently enjoy the same or similar minimum

level of privacy as enjoyed. by fhe’_

Applicant's neighbors.

Special Exceptions

> (2) That the uses, values and enjoyment of
other property in the neighborhood for
purposes dlready permitted shall be in no
foreseeable manner substantially impaired
or diminished by .. the establishment,
maintenance or operation of the use;

(3) That the establishment of the use will not

v

significantly impede the normal and orderly .-

development and improvement . of the”
surrounding property for uses permlﬁed in
the district; :

Special Exceptions

® Standards set out in section 25.3(A)(1-6):
> The Board of Adjustment may grant special
exceptions which are specifically authorized
underthe UDC. .
> Note: The specific . special exceptions
authorized by the UDG . are spread out
throughout the UDC. .

: Special Exceptions

> (4) That adequate ufilities, access roads,
drainage “-and other necessary site
improvements *.have been or are being
provided; >

(5) That adequate measures have been or will
be taken to provide-ingress or egress so
designed as to minimize Trcn‘fac: congeshon in the
public streets; and

(6) That the use shall conform io all applicable

v

v

areq, yard, height, lot coverage, building SIzex""

and exferior requirements and porklng spoce
regulations of the distiict in which it is located. "
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‘Special Exceptions

@ Section 25.4 provides:
> "As a part of approval of any special exception,
the Board of Adjustment may require conditions
and restrictions upon the establishment, location,
construction, mainteniance and operation of the
special exceptlion as ‘deemed necessary to
protect the public health, safety, and general
welfare of the community ~and to secure
compliance with the standards and requirements
of this article. In all cases in which speéi’ol
exceptions are granted, the Board of Adjustment
may require evidence and written guarantees fo
ensure compliance with approved conditions." s

b Limitations on Authority

® Don't rewrite UDC

@ Interpret council's intent

® Use variances are not allowed (Cannoft
approve any use not permitted in that
Zoning District)

@ Variances should be for developmeni
criteria

® Can't grant "variance™ to specml
exception requirements

| Voting

® 75% of members (4 votes) to approve
any application before the Board
» Local Government Code § 211.009

® A motion to deny requires simple
mcijority vote s

@ If motion to approve fails. 10 receive 4
votes, application is denied

> However, Chair may em‘eﬁom o!rernohve-""'
motions with conditions, etc. -

f Hearing Before BOA

® Public hécr_i‘ng

@ Open Meetings Act

@ Rules of Evidence don't apply

® Board's Rules of Procfedyre do apply

| Actions of BOA

® Quasi judicial body
» Discrefionary decision
> Consistency — “similarly situated
circumstances”

> Waiver of possible enforcement for
inconsistent decisions

: Hearing Before BOA

® Cross exdmipcﬁon

® Subpoena power

® Representation by-anyone

® Time limits okay :

® Follow the Board's procedurol rulest!
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‘ Decisions of the BOA

@® Four affi‘rmqﬁve votes
@ Abstention counts as a vote against

® Should abstdin if “lnterested" in the
outcome

® May place reosonoble conditions
® Must be made in public

® Must also be in writing and filed i in the
office of the BOA

@ Swear in withesses

Why Would Someone File
Suit?

@ Becoﬂse they
don’t like 1o be
fold "NOI" -

@ Because ’rhey L
think the
decision is
“UNFAIR!"

@® Because belng
fold "No" will
cost them

MONEY!"

How Can Someone Appeal a
Decision of the BOA?

@ Standing
> Person oggneved by a decision of the board
> Taxpayer 5
> The City
@ Timeliness )
> Within 10 doys after the dofe The decision is filed
in the BOA's office
> Wiit of certiorari filed in district Couﬁ Couniy
court or county court at law i

.4 Basic Elements that Insulate

BOA Decision from Attack

® Unbiased déeigion by BOA

® Public hearing by BOA with adequate notice

® At hearing, did BOA swear in the witnesses,
give them the opportunity to intfroduce

evidence and fo rebut confrcry evidence or
testimony?

@ BOA's decision is supported by a record with 0_.,.1-"

factual basis for the decision

P

Why Would Someone File
Suite

® Because we Ilve
in a litigious
society?2

Factors to consider:

® Do not vfs‘i’r.properiy in question

@ Do not testify or offer factual information

® Decisions must be based on testimony
and evidence presented at the hearings

® Prior knowledge of the facts not
necessarily sufficient fo prove bias
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Kennedale BOA Criteria for Variances and Special Exceptions under the UDC

Variance Criteria under the UDC
UDC. Variances.

§28.9(B)(1). Purpose. The zoning variance process is intended to provide limited relief from the
requirements of the UDC in those cases where strict application of a particular requirement will
create a practical difficulty or unnecessary hardship prohibiting the use of land in a manner
otherwise allowed under the UDC, including Oil and Gas setback requirements. It is not intended
that variances be granted merely to remove inconveniences or financial burdens that the
requirements of the UDC may impose on property owners in general. Rather, it is intended to
provide relief where the requirements of the UDC render the land difficult or impossible to use
because of some unique physical attribute of the property itself or some other factor unique to the
property for which the variance is requested. State and/or federal laws or requirements may not
be varied by the city.

§28.9(B)(5). Criteria for Approval.

a. Spatial and Dimensional Variances. Variances from the terms of the UDC that are not contrary
to the public interest may be granted where, due to special conditions, a literal enforcement of
the UDC would result in unnecessary hardship, so that the spirit of the UDC is observed and
substantial justice is done. The Board of Adjustment shall consider whether:

i. Special conditions and circumstances exist that are peculiar to the land or
improvements and that are not applicable to other lands or improvements in the same
district;

ii. Literal interpretation of the provisions of the ordinance would result in unnecessary
hardship to the owner of the property; and

1il. The special conditions and circumstances are not self-imposed, i.e., do not result from

the actions of the applicant, owner, or previous owner(s)/developers.

b. Landscape Variances. Variances from the landscaping requirements of the UDC that are not
contrary to the public interest may be granted where, due to special conditions, a literal
enforcement of the UDC would result in unnecessary hardship, so that the spirit of the UDC is
observed and substantial justice is done. The Board of Adjustment shall consider whether:

I When existing natural or topographic features render compliance with the
requirements unnecessarily difficult; or

il. When adherence to the requirements result in the loss of significant natural or cultural
features; or

iil. Where a variation clearly results in a superior landscape that could not be achieved

under the requirements of this article.
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Special Exception Criteria under the UDC

UDC §25.3(A). Conditions. No application for a special exception shall be granted by the Board
of Adjustment unless the board finds all of the following conditions are present, in addition to
the satisfaction of Section 22.7 General Applicable Review Criteria.

1. That the establishment, maintenance or operation of the use will not be materially
detrimental to or endanger the public health, safety, morals or general welfare;

2, That the uses, values and enjoyment of other property in the neighborhood for purposes
already permitted shall be in no foreseeable manner substantially impaired or diminished by the
establishment, maintenance or operation of the use;

3. That the establishment of the use will not significantly impede the normal and orderly
development and improvement of the surrounding property for uses permitted in the district;

4. That adequate utilities, access roads, drainage and other necessary site improvements
have been or are being provided;

5. That adequate measures have been or will be taken to provide ingress or egress so
designed as to minimize traffic congestion in the public streets; and

6. That the use shall conform to all applicable area, yard, height, lot coverage, building size
and exterior requirements and parking space regulations of the district in which it is located.

UDC §22.7 General Applicable Review Criteria

A. General. Unless otherwise specified in this section or the specific procedure, city review and
decision-making bodies shall review all development applications submitted pursuant to this
section for compliance with the general review criteria stated below. The application may also be
subject to additional review criteria specific to the type of application. In case of conflict
between the general review criteria set forth in this section and the specific review criteria, the
specific review criteria shall apply. A development application must be in compliance with these
review criteria prior to the issuance of a certificate of occupancy or the appropriate final permit
required by the city unless otherwise provided for in the development approval.

1. Consistent with Prior Approvals. Where a preliminary plan or plat was submitted and
approved, a subsequent application for the same development shall be consistent with the
terms and conditions of the preliminary plan or plat approval for the project including,
without limitation, an approved phasing plan for development and installation of public
improvements and amenities.

2. Consistent with Comprehensive Plan. The proposal is consistent with the City of
Kennedale Comprehensive Plan and any applicable adopted plan. The decision-making
authority shall weigh competing plan goals, policies, and strategies and may approve an
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application that provides a public benefit even if the development is contrary to some of
the goals, policies, or strategies in the City of Kennedale Comprehensive Plan or other
applicable plans.

3. Compliance with Use and Development Standards. The proposal complies with all
applicable use standards, site development standards, design standards, subdivision
standards, public improvement standards, floodplain management standards, and all other
applicable substantive standards stated in the UDC or other applicable city code. Such
compliance shall be applied at the level of detail required for the subject submittal, and
those standards which are not otherwise modified, varied, or waived as allowed by the
une.

4, Compliance with Other Applicable Regulations. As applicable, prior to final approval of
the proposed development pursuant to the UDC, the proposed development complies
with all other city regulations and with all applicable regulations, standards,
requirements, or plans of the federal or state governments and other relevant jurisdictions,
including but not limited to wetlands, water quality, erosion control, and wastewater
regulations.

5. Minimizes Adverse Environmental Impacts. The proposed development meets or exceeds
all environmental protection standards of the UDC and is designed to minimize negative
impacts, and does not cause significant adverse impacts on the natural environment,
including but not limited to water, air, noise, storm water management, scenic resources,
wildlife habitat, soils, native vegetation, and the natural functioning of the environment.

6. Minimizes Adverse Impacts on Surrounding Property. The proposed development
protects the existing character of neighboring properties and uses, and does not cause

significant adverse impacts on surrounding properties.

7. Minimizes Adverse Fiscal or Economic Impacts. The proposed use will not result in
significant adverse fiscal or economic impacts on the city.

8. Compliance with Ultility, Service, and Improvement Standards. As applicable, the
proposed development complies with federal, state, county, and/or service district
standards and design/construction specifications for roads, access, drainage, water, sewer,
schools, and emergency/fire protection.

9. Provides Adequate Road Systems. There is adequate road capacity available to serve the
proposed use, and the proposed use is designed to ensure safe ingress and egress onto the
site and safe road conditions around the site, including adequate access onto the site for
fire, public safety, and EMS services.
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City of Kennedale Board of Adjustment Procedures

The Board of Adjustment is composed of five (5) members and up to four (4) alternates who are residents and taxpayers
of the City of Kennedale, each of whom has been appointed by the City Council. The Board must hear each case and
render a decision based on the merits of the case. The Board’s decisions are governed by the City of Kennedale
regulations and by state law. Please note that the Board must follow these standards in order to find in an applicant’s
favor; if the standards are not met, the Board cannot grant the applicant’s request.

1. After the meeting is called to order, all necessary business will be taken care of before the hearing of the first case.
Necessary business may include, but is not limited to, hearing from visitors about topics not related to the cases
posted on the agenda to be heard by the Board and approval of minutes from previous meetings.

2. When it is time for a specific case to be heard, the Chairman of the Board will read a brief summary of the request.
A member of the city staff may then be called upon by the Chairman to give a presentation providing pertinent
facts concerning the case to be reviewed.

3. The Chairman will then call upon the applicant to present his case and all evidence supporting his request. The
applicant will have fifteen (15) minutes to present his case and all supporting evidence, including presentations by
witnesses or supporters brought by the applicant. The applicant may ask for one (1) extension of a maximum of
five (5) minutes, if needed, to complete his presentation.

4. The Board may ask the applicant a series of questions, and only the applicant or his/her representatives may
respond. No one from the audience may address the Board except during the public hearing or unless specifically
questioned by a member of the Board.

5. The Chairman will then open the public hearing and will call for those in support of the case (those who are not
witnesses or supporters brought by the applicant) to address the Board. Speakers will address all comments to the
Chairman of the Board. Each speaker will have a maximum of three (3) minutes each to address the Board.

6. The Chairman shall next call on those opposed to the granting of the applicant’s request to present their
arguments. Speakers will address all comments to the Chairman of the Board. Fach speaker will have a maximum
of three (3) minutes to address the Board.

7. The applicant shall have the opportunity to cross examine any adverse witness and shall have a maximum of five
(5) minutes to cross examine. The applicant shall then have the right of rebuttal to arguments presented by the
opposition and shall have a maximum of five (5) minutes to rebut. Following the rebuttal, the Chairman shall order
the hearing closed.

8. Each side shall proceed without interruption by the other, and all arguments/pleading shall be addressed to the
Board. No questioning between individuals will be permitted except during cross-examination during the time
allotted by the Board. During the hearing, no board members shall discuss, debate, or argue an issue with the
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applicant or any other speakers who address the Board during the hearing, nor indicate his/her probable vote on
the appeal. '

9, After all have been heard, the Chairman will close the public hearing and the Board members will discuss the case
and express opinions as to its merits. During its review, the Board may call back any applicant or speaker for
clarification of facts presented in the hearing. Note: During this discussion period, members of the audience are
to refrain from addressing the Board or making any public statement. Should the need arise, the Chairman is free
to open the public hearing again and request any party for clarification or additional information. After further

discussion, the public hearing will again close.

When the Board has received all required facts concerning the case in question, the Chairman will entertain a motion.
One Board member will make a motion. If the motion receives a second, the Chairman will allow for further discussion if
needed. The vote will then be taken and the Chairman will announce the decision. At this time any additional cases will
be heard. After all scheduled cases have been called; the Board may conduct any further business or adjourn. Normally
decisions on appeals will be given within thirty (30) days after the required public hearing or after receipt of all evidence
or information.

Appeals of the decision made by the Board of Adjustment must be filed within ten (10) days after the Board’s decision
has been filed in the office of the City Secretary.
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www.cityofkennedale.com STAFF REPORT TO THE BOARD OF ADJUSTMENT

Date: July 3, 2018
Agenda Item No: REGULAR ITEMS (A)

I. SUBJECT

CASE # BOA 18-01 to receive comments and consider action on a request
by Ron Sturgeon for a Special Exception as required by the Unified
Development Code Section 6.2, "Schedule of Uses,” to allow a Salvage Yard in
an Industrial Zoning District at 1206 and 1208 E Kennedale Parkway, more
particularly described as Kennedale Business Park, Block 1, Lot 1R!, and
Greenleaf Addition, Block 1, Lot 1

II. SUMMARY
BACKGROUND AND OVERVIEW
Request Special exception for use as a Salvage Yard until August 1, 2024
Applicant Ron Sturgeon
Location 1206 and 1208 E Kennedale Parkway
Primarily industrial including other salvage yard, auto parts and auto
Surrounding Uses sales, plumbing company, feed store, Tarrant County maintenance

facility, tire sales and service
Surrounding Zoning [, C-2, R-3, PD, MH

Future Land Use Plan Designation | Light Industrial

Staff Recommendation Deny

CURRENT STATUS OF PROPERTY

The property is zoned industrial and has been home to salvage operations since at least 1994. In 1994,
a special exception was granted to Ron Sturgeon to operate a salvage yard for ten years, with
conditions and subject to annual reviews. The special exception was renewed in 2004 for an additional
ten years, also with conditions. In 2014, a request was made to extend the special exception for an
additional ten years. At that time, staff recommended granting a renewal of the special exception for a
period of time that will not interfere with achieving the City’s long term vision, with no renewal after
that period has ended. The Board of Adjustment approved an extension of the special exception for
five years, ending in 2019, with conditions. The conditions have been met by the applicant.

SURROUNDING PROPERTIES & NEIGHBORHOOD

There are several different use types in the area. Uses are primarily industrial, including other salvage
yards, auto parts and auto sales, plumbing company, feed store, Tarrant County maintenance facilities



and tire sales and service. Zoning in the area is I, C-2, R-3, PD, MH. Approximately ¥ mile to the east
and ¥2 mile to the south are single family residential neighborhoods, zoned R3 and MH respectively.

ANALYSIS

STANDARDS FOR GRANTING A SPECIAL EXCEPTION.
No application for a special exception shall be granted by the Board of Adjustment unless the board
finds all of the conditions described below are present.

STANDARD 1

Will the establishment, maintenance or operation of the use be materially detrimental to or endanger
the public health, safety, morals or general welfare?

Staff does not believe the salvage yard run by LKQ is posting a threat to the general welfare or public
health or safety at this time.

Staff considers the requested use to meet this standard for a special exception at this time.

STANDARD 2

Will the uses, values and enjoyment of other property in the neighborhood for purposes already permitted
be in any foreseeable manner substantially impaired or diminished by the establishment, maintenance or
operation of the use for which a special exception is requested?

Most uses in the immediate vicinity of the salvage yard are currently industrial in nature. The existence
of the salvage yards likely deters other allowable uses that are commercial or light industrial uses.
Examples of uses allowed in industrial zoning that have not located in the area include an indoor
recreation center, golf course or driving range, plant nursery, specialized school, veterinary clinic, and
child care center. These types of uses that are currently permitted in this industrial zoning district are
likely reluctant to be located near salvage yards and have not located in the area. Additionally, the
Future Land Use Plan proposes an Urban Village to be located approximately 1500 feet north of this
salvage yard. The Unified Development Code, adopted October 1, 2016 (after the 2014 special
exception extention on this case), provides the opportunity for Urban Village Zoning for this location
identified in the Future Land Use Plan. It is highly unlikely that the type of development allowed by
Urban Village Zoning and envisioned in the Future Land Use Plan will occur with the existence of
salvage yards in this close proximity.

Staff considers the requested use to not meet this standard for a special exception at this time.

A-2



STANDARD 3

Will the establishment of the use significantly impede the normal and orderly development and
improvement of the surrounding property for uses permitted in the district?

The Future Land Use Plan indicates this area to be light industrial. These light
industrial uses are allowed currently with the Industrial Zoning, but have not located
in the area. Although the Unified Development Code does not distinguish between
light or heavy Industrial zoning, the current use is a heavy industrial use, likely
hindering less intensive uses. Examples of light industrial uses that would currently
be allowed in this district are an indoor recreation center, golf course or driving range, plant
nursery, specialized school, veterinary, and child care center.

Some nearby properties along Kennedale Parkway are zoned C2 and located adjacent
to residential areas, but these properties have remained industrial in use. C2 zoning
would allow uses such as hotels, restaurants including those with outdoor dining,
movie theaters, schools, a variety of office uses, and most retail uses. These
properties are located approximately 2000 feet or less to this salvage yard, and are
unlikely to attract commercial uses allowed by the existing C2 zoning due to the
proximity of this and other salvage yards.

Kennedale Parkway is one of the first priorities for implementing the Future Land Use
Plan, and less intensive uses allowed in industrial and C2 zoning would likely be
reluctant or unwilling to open near a salvage yard. The City's economic development
staff has found that the presence of salvage yards in Kennedale has been a deterrent
for some businesses they have approached that could have located in this area.

In 2012, an existing land use analysis for the city of Kennedale indicates retail use at
1.7%, office use at .2%, and multi-family residential at .2%. The amount of retail,
office and multi-family development has not significantly changed, if any, since 2012.
Kennedale Parkway is the primary commercial corridor through the city of Kennedale,
and offers the most opportunity to attract these types of uses for residents and
visitors.  With the city being only approximately 6 square miles, there is limited
opportunity for the growth of retail, office and multi-family development, other than
along Kennedale Parkway. As the Kennedale residential population has continued
experience significant growth over the last 5-10 years, commercial development, as
well as mixed use development that could include office and multi-family residential
has not kept up with residential growth or market demands.

In 2015, Imagine Kennedale, a plan outlining a vision and goals for the city, was
developed. One of the issues identified was “unsightly junk yards, wrecking yards
and businesses visible from the streets.” Although this salvage yard is maintained
well for this type of use, this type of use is still visible from Kennedale Parkway. The
use is apparent, and junk cars are very often visible from Kennedale Parkway through
the open gate.

A-3



The Dallas-Fort Worth market is experiencing tremendous growth, and there is an
existing opportunity to develop Kennedale Parkway for higher uses. Staff is of the
opinion that this and other salvage yards along Kennedale Parkway impede the
normal and orderly development and improvement of surrounding property uses
currently permitted in the district that would otherwise occur. Specifically, properties
within the immediate vicinity of this salvage yard could develop, with existing zoning,
into much higher uses than the primarily industrial uses that exist, and this and
nearby salvage yards likely prevent that opportunity.

Staff considers the requested use does not meet this standard for a special exception
at this time.

STANDARD 4

Have adequate utilities, access roads, drainage and other necessary site improvements have been (or
will be) provided?

Adequate utilities, access roads, drainage, and other necessary site improvements
have been provided.

Staff considers the requested use to meet this standard for a special exception.

STANDARD 5

Have adequate measures been taken or will be taken to provide ingress or egress so designed as to
minimize traffic congestion in the public streets?

Staff considers the ingress and egress facilities already provided by the use to meet this standard for
a special exception.

STANDARD 6

Does the use conform to all applicable area, yard, height, lot coverage, building size and exterior
requirements and parking space regulations of the district in which it is located?

The industrial zoning district does not have a minimum requirement for lot area or
building size and has no masonry requirement. The existing structures do not exceed
the maximum permitted lot coverage of 60% and do not exceed the height limited of
45 feet. The property has existing structures, and no new buildings are proposed as
part of this special exception request. Any new buildings proposed for the site
would be required to meet yard requirements for the industrial zoning district. The
amount of parking provided for this use is sufficient.

Staff considers the use to meet this standard for a special exception.

A-4



STAFF RECOMMENDATION
Based on the above analysis, staff recommends to deny.

The board may grant or deny the request or postpone its vote until a later date. If you postpone your decision,
you should state in your motion when the case will be heard by the board again. Sample motions are provided
for your reference below. You are not required to use either of the motions provided, but your motion should
state why you are granting or denying the request.

Approve: Based on the evidence and testimony provided, I find that the proposed request meets the
standards for a special exception and make a motion to approve case BOA 18-01.

Deny: Based on the evidence and testimony provided, I find that the proposed use does not meet the
standards for a special exception and make a motion to deny case BOA 18-01.
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KENNEDALE APPLICATION FOR SPECIAL EXCEPTION

Special Exception Use Requested:

Note: the use must be listed as a special exception use in Kennedale City Code Section 17-421.

Applicant

NAME: %A}/ Dttt etinl J AT HuamtiE s s — LS

PHONE: £5/7 554 225 X M EMAIL OR ALTERNATE BHONE: ‘
‘?/% 2"‘ 72:’“"5 @r},ﬂfé/}? 5&‘@‘7?/‘??{;%‘ oy

MAILING ADDRESS: y o o
(Street) f’:’;ff 4o éfd-r«/zi;.»«; Lo

(City, State, Zip Code} f/&/?zmsﬂﬁ é/;/ :7; DT

Property for which a Special Exception is requested

ADDRESS}Z{)&; f’/ /Z[ﬁ o peNE D E Tl

LEGAL -DESCRIPTION: @4,{/&?%{74&: Pyl g Fiagy Eloce ), Loz /,Z/ ;:z/
P e A 4/2/ /. css Bdork (, Ls57 f

NOTE: Attach metes and bounds description if property is not platted.

Property Owner

NAME: " e e Apgncdsl?

PHONE: EMAIL OR ALTERNATE PHONE:

MAILING ADDRESS: ‘
{Street)

(City, State, Zip Code)

RECEIVED
revised 2.1.2013 AP?{ (}6 ng

|
2y Mot Lang |

Page 3




1. Has a previous applicatian or appeal been filed on this property? E:‘Yes [ Ino

la.  If yes, when was the application or appeal filed? | | ,{ﬂ; o e -,m: ﬁ“’ﬁé Gef -
:;J R

2. Identify any requirements of Section 17-422 of the Kennedale city code that cannot be met. Give reason(s) why the
requirement(s) cannot be met. Use the back of this form or attach a separate page if additional space is needed.

() e prrdeder Fidess

3. If the special exception request is for a land use, is the request for a use not allowed in the zoning district?

g_‘)’es [ no

3.a. Is this a remodel of an existing structure? []ves ﬁNo

3.b. Is this new construction? [ ]Yes E%No

4. If the special exception request is for oil or gas well drilling, how many wells are requested for this location? I:I

5. Special exceptions may be granted by the Board of Adjustment only if all of the conditions listed
on the Notice to Special Exception Applicant are present.

f M o

\\\\\\ WE‘M

Slgnature of apphca Date

revised 2.1.2013 Page 4
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Existing Zoning
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