
   
  
 
 
 
 
 

 
 

 

ECONOMIC DEVELOPMENT CORPORATION 
AGENDA 

BOARD OF DIRECTORS - SPECIAL MEETING 
April 30, 2015 

CITY HALL CONFERENCE ROOM, 405 MUNICIPAL DRIVE 
 

SPECIAL SESSION - 12:00 PM 

 

I. CALL TO ORDER 

 
II. ROLL CALL  

 
III. REGULAR ITEMS  

   

 
A. Consider authorizing an agreement, which the Executive Director may execute amending the 
construction commencement performance date of TownCenter Building 7 from 2014 until 2016; 
Building 4 from 2015 until 2017; Building 5 from 2016 until 2018; and Building 2 from 2017 until 2019, 
subject to approval of form by the KEDC attorney. 

   

 
B. Consider authorizing an agreement, which the Executive Director may execute indicating 
acceptance of the general Economic Development Corporation/Lender Agreement dated June 24, 
2011 for each future phase or lot of new construction, subject to applicable laws and duty authorized 
economic development projects. 

   

 
C. Consider authorizing an agreement, which the Executive Director may execute approving the 
assignment of the Commercial Property Management Agreement with D. Johnson Companies, Inc. to 
an entity to be designated by Hughes Commercial Texas, subject to approval of form by the KEDC 
attorney. 

   

 
D. Consider authorizing an agreement, which the Executive Director may execute approving the 
assignment of the Economic Development Agreement for Development of Kennedale TownCenter 
(and the First Amendment and Second Amendment to Economic Development Agreement for 
Development of Kennedale TownCenter) from Kennedale Town Center, L.P. to an entity to be 
designated by Hughes Commercial Texas and providing for the deletion of "Chicken Express" in 
section 7g. 

   

 
E. Consider authorizing an agreement, which the Executive Director to execute providing for the 
assignment of the Ground Lease from Kennedale Town Center, L.P. to an entity to be designated by 
Hughes Commercial Texas, subject to approval of form by the KEDC attorney. 

   

 
F. Consider authorizing an agreement, which the Executive Director may execute, authorizing the 
assignment of a Reciprocal Parking Agreement between the EDC and Kennedale Town Center, L.P. 
to an entity to be designated by Hughes Commercial Texas 

 
IV. ADJOURNMENT  



  

 

In compliance with the Americans with Disabilities Act, the City of Kennedale will provide for reasonable 
accommodations for persons attending City Council meetings. This building is wheelchair accessible, and 
parking spaces for disabled citizens are available. Requests for sign interpreter services must be made 
forty-eight (48) hours prior to the meetings. Please contact the City Secretary at 817.985.2104 or (TDD) 
1.800.735.2989 
 
CERTIFICATION 
I certify that a copy of the April 30, 2015, Kennedale Economic Development Corporation agenda was posted on the City Hall 
bulletin board next to the main entrance of the City Hall building, 405 Municipal Drive, of the City of Kennedale, Texas, in a place 
convenient and readily accessible to the general public at all times and said agenda was posted at least 72 hours preceding the 
schedule time of said meeting, in accordance with Chapter 551 of the Texas Government Code. 
 
 
 
________________________ 
Leslie Galloway, City Secretary 
 



Staff Report to the Board of Directors

  
Date: April 30, 2015
  
Agenda Item No: REGULAR ITEMS - A. 

I. Subject: 
Consider authorizing an agreement, which the Executive Director may execute amending the construction 
commencement performance date of TownCenter Building 7 from 2014 until 2016; Building 4 from 2015 until 
2017; Building 5 from 2016 until 2018; and Building 2 from 2017 until 2019, subject to approval of form by the 
KEDC attorney.
 
II. Originated by:
 
III. Summary:
See the original Second Amendment to the Economic Development Corporation Agreement for the 
development of Kennedale TownCenter to be amended.
 
IV. Recommendation: 
Approve
  
V. Alternative Actions: 
 
VI. Attachments:
1. Second Amendment to EDC Agreement for TownCenter Second Amendment - EDC.pdf
 







Staff Report to the Board of Directors

  
Date: April 30, 2015
  
Agenda Item No: REGULAR ITEMS - B. 

I. Subject: 
Consider authorizing an agreement, which the Executive Director may execute indicating acceptance of the 
general Economic Development Corporation/Lender Agreement dated June 24, 2011 for each future phase or 
lot of new construction, subject to applicable laws and duty authorized economic development projects.
 
II. Originated by:
 
III. Summary:
See the original Economic Development Corporation/Lender Agreement to be accepted for future phase or lot 
of new construction.
 
IV. Recommendation: 
Approve
  
V. Alternative Actions: 
 
VI. Attachments:
1. EDC Lender Agreement - TownCenter Lender Agreement.pdf
 















Staff Report to the Board of Directors

  
Date: April 30, 2015
  
Agenda Item No: REGULAR ITEMS - C. 

I. Subject: 
Consider authorizing an agreement, which the Executive Director may execute approving the assignment of the 
Commercial Property Management Agreement with D. Johnson Companies, Inc. to an entity to be designated 
by Hughes Commercial Texas, subject to approval of form by the KEDC attorney.
 
II. Originated by:
 
III. Summary:
See the original Commercial Property Management Agreement to be assigned.
 
IV. Recommendation: 
Approve
  
V. Alternative Actions: 
 
VI. Attachments:
1. Commercial Property Management Agreement - 

TownCenter
Commercial Property Management 
Agreement.pdf

 



























Staff Report to the Board of Directors

  
Date: April 30, 2015
  
Agenda Item No: REGULAR ITEMS - D. 

I. Subject: 
Consider authorizing an agreement, which the Executive Director may execute approving the assignment of the 
Economic Development Agreement for Development of Kennedale TownCenter (and the First Amendment and 
Second Amendment to Economic Development Agreement for Development of Kennedale TownCenter) from 
Kennedale Town Center, L.P. to an entity to be designated by Hughes Commercial Texas and providing for the 
deletion of "Chicken Express" in section 7g.
 
II. Originated by:
 
III. Summary:
See the original Economic Development Agreement for the Development of Kennedale TownCenter to be 
assigned.
 
IV. Recommendation: 
Approve
  
V. Alternative Actions: 
 
VI. Attachments:
1. Economic Development Agreement for Kennedale 

TownCenter
TownCenter Development-RD-10 3-3-10 
CLEAN.doc
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ECONOMIC DEVELOPMENT AGREEMENT 
FOR DEVELOPMENT OF KENNEDALE TOWNCENTER

This Economic Development Agreement (“Agreement”) is made and entered into by and 
between  Kennedale Town Center, L.P., (“the Partnership”) acting by and through David G. 
Johnson, Manager of KTC GP, L.L.C. the General Partner of the Partnership, the principal office 
of the Partnership being 3977 Fall Creek Road, Spicewood, Texas 78669, and the Kennedale 
Economic Development Corporation (“Corporation”), a nonprofit corporation organized as a 
Type B Corporation under the Development Corporation Act of 1979, Tex. Loc. Gov’t Code 
Ann. §§ 505.001 – 505.355 (Vernon Supp. 2008) (“Act”), for the purposes and considerations 
stated below.  For convenience, the Partnership and the Corporation may be hereinafter referred 
to collectively as “parties” and individually as a “party.”

RECITALS:

WHEREAS, the Corporation has purchased certain real property located within the 
corporate limits of the City of Kennedale, Texas (“City”) (hereinafter referred to as the 
“Property”);

WHEREAS, the Corporation has determined and found that the Project and 
Improvements, as hereinafter defined and described, and the expenditures of the Corporation set 
forth in this Agreement are suitable or required for the development of a new business enterprise 
and fall within the definition of a “Project” as defined in the Act;

WHEREAS, the Corporation, after diligent search for a development partner spanning in 
excess of two years, requested the Partnership to develop the Property as a multi-use 
development to be known as Kennedale TownCenter that will include office and retail uses, as 
depicted in the approved plan showing the concept and phasing of the development, attached 
hereto as Exhibit “A” (the “Concept / Phasing Plan”); 

WHEREAS, the Corporation, having determined that substantial economic benefit and 
the creation of new opportunities of employment will accrue to the City as a result of the 
Partnership’s development and operation of the Improvements, desires to have the Partnership 
construct the Improvements and operate and/or lease the Property for the operation of the 
Kennedale TownCenter, a retail shopping center and professional office complex.  

WHEREAS, the Corporation has determined that the Partnership’s development and 
operation of the Improvements will eventually, after exercise of the option to purchase, increase 
the taxable value of the Property and will directly and indirectly result in the creation of 
additional jobs throughout the City, the value of which will outweigh the amount of expenditures 
required of the Corporation under this Agreement;

WHEREAS, the Corporation, in order to encourage the development and operation of 
the Property, desires to lease the Property to the Partnership to develop as hereinafter set forth, 
and to extend an option to the Partnership to purchase the Property upon completion of the 
Project or as phases of the Project are completed, in the discretion of the Corporation;
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WHEREAS, the Partnership desires to obtain and the Corporation shall provide up to 
three hundred fifty (350) parking spaces on the Property and the adjacent Municipal Drive for 
use by TownCenter visitors and employees, and City of Kennedale municipal complex 
employees and visitors;

WHEREAS, the Partnership desires to obtain and the Corporation agrees to provide 
certain additional Public Improvements such as landscaping, irrigation, parking lot lighting, 
street access improvements, and utility extensions as hereinafter described;

WHEREAS, the Corporation, in order to accomplish the purposes of this Agreement, 
intends to utilize the resources of the Kennedale TownCenter Development District (“District”) 
as necessary or appropriate; 

WHEREAS, the Partnership acknowledges and accepts the benefits to be derived from 
the construction of Public Improvements and the imposition of taxes, assessments and impact 
fees by the District; 

NOW, THEREFORE, in consideration of the mutual benefits and promises contained 
herein and for other good and valuable consideration, the receipt and sufficiency of which is 
hereby acknowledged, the parties agree as follows:

1. Authorization.  

This Agreement is authorized by Tex. Loc. Gov’t Code Ann. Chapter 505.

2. Definitions.

“Approved Plans” means the plans and specifications for the Partnership Improvements 
prepared by, or on behalf of, the Partnership and to be approved by all applicable governmental 
authorities and the EDC Board.  In the event the plans and specifications comply with the 
applicable Planned Development approved for the Property, then no additional approvals by the 
EDC Board shall be required.

“City” means the City of Kennedale, Texas.

“Construction Cost” means the costs of all hard construction, construction equipment 
charges, the costs of construction materials, building systems installation and repairs, contractor 
fees, architectural and engineering costs, impact fees, and fees attributable to the construction of 
the Improvements plus tenant finish-out of the improvements located on the Property.  
Construction Cost shall also include demolition of any existing improvements.  Construction 
Cost does not include marketing fees.

“Corporation” means the Kennedale Economic Development Corporation.

“District” means the Kennedale TownCenter Development District, created as a 
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Municipal Management District by the Texas Legislature.

“EDC Board” means the board of directors of the Corporation.

“Existing Building 1 Improvements” means addition of a façade to the Existing 
Building 1 shown on Exhibit “A”.

“Force Majeure” means an event or circumstance which prevents one party from 
performing its obligations under this Agreement, which event or circumstance is not within the 
reasonable control of, or the result of the negligence of, the party claiming Force Majeure, and 
which, by the exercise of due diligence, the party claiming Force Majeure is unable to overcome 
or avoid or cause to be avoided. Force Majeure includes, but is not limited to: acts of God, fire, 
flood, hurricane, tornado, earthquake, war, and terrorism.

“Ground Lease” means that certain 45 year ground lease pursuant to which the 
Corporation leases portions of the Property to the Partnership, the form of which is attached 
hereto as Exhibit “B” and incorporated herein for all purposes.  The Ground Lease will contain a 
Purchase Option granting the Partnership the right to purchase the Property at the completion of 
the Project, or in the discretion of the Corporation, portions of the Project as they are completed.  
Any sale of the Property pursuant to the Purchase Option will exclude mineral interests which 
will be retained by the Corporation, but will contain a surface waiver preventing the surface of 
the Property from being used for mineral exploration or production.

“Improvements” means collectively, the Partnership Improvements, the Public 
Improvements, the Existing Building 1 Improvements, the Municipal Drive Improvements and 
the Lot 8 Improvements.

“Lot 8 Improvements” means the building to be relocated and/or constructed and the 
Public Improvements and public market area to be constructed on Lot 8, as depicted on Exhibit 
“A”, by the Corporation.  

“Municipal Drive Improvements” means the parking improvements to Municipal Drive 
(which is owned by the City) as depicted on Exhibit “A”.

“Partnership Improvements” means the construction of six additional structures 
labeled on Exhibit “A” as Buildings 2 through 7.  The sizes and phasing of such buildings is set 
forth in Paragraph 4(b) below. 

“Partnership” means Kennedale Town Center, L.P. a Domestic Limited Partnership 
organized under the laws of Texas.

“Project” means the lease by the Partnership of the Property pursuant to the Ground 
Lease and the option to purchase the Property by the Partnership, in accordance with the terms of 
the Purchase Option; the development of the Property by the Partnership for use as a retail 
shopping center and professional office complex; and the construction of Improvements to be 
made by the Partnership and Corporation; all as more fully set forth in this Agreement.  
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 “Property” means Lots 1R, 2R, 3R, 4R, 5, 6, 7, and 8, BLOCK A, KENNEDALE 
RETAIL CENTER ADDITION, an Addition to the City of Kennedale, Tarrant County, Texas, 
as filed in Doc. #D2093211169, Official Records of Tarrant County, Texas, together with all and 
singular the rights and appurtenances pertaining to such tract of land, including any right, title 
and interest of the Corporation in and to adjacent streets, alleys or rights-of-way.

“Property Management Agreement” means the agreement, in the form attached hereto 
as Exhibit “C”, between the Partnership and the Corporation, in which the Partnership agrees to 
provide management and leasing services to the Corporation for portions of the Property.

“Public Improvements” means the improvements to be constructed by or on behalf of 
the Corporation incidental to the Improvements to be constructed by the Partnership, including 
but not limited to street access improvements, sidewalks, landscaping, irrigation, parking lot 
lighting, parking, and utility extensions.  This definition does not prohibit the parties from 
mutually agreeing to allow the Partnership to bear the costs of constructing improvements which 
are defined as Public Improvements, as set forth in this Agreement.

“Purchase Option” means the right of the Partnership to purchase the Property pursuant 
to the terms and conditions contained in the Ground Lease.

“Substantially Complete” means the date the City issues a certificate of occupancy for 
any Improvements.

3. Term.

This Agreement shall be effective as of the date of execution by the parties.  This 
Agreement will terminate on December 16, 2054 or as otherwise provided in this Agreement.  
Notwithstanding the above, if either party is not in compliance with the covenants described in 
this Agreement as of the date of termination, then this Agreement shall remain in full force and 
effect for the purpose of enforcing the terms of this Agreement.  

4. Covenants of the Partnership.

(a) In consideration of the Corporation agreeing to make certain Public 
Improvements on the Property, to lease portions of the Property to the Partnership at a rate 
temporarily below fair market value in accordance with the Ground Lease, and to grant the 
Partnership a Purchase Option in accordance with the terms of the Ground Lease, the Partnership 
agrees to:

(1) Engage civil engineers and other qualified consultants for platting, zoning, 
geotechnical, utility, drainage, access, landscape and irrigation, and parking lot design on the 
Property as necessary and desirable to allow development of the Improvements in accordance 
with the Approved Plans and the Concept / Phasing Plan.  The Partnership agrees and shall 
include in any agreement with the engineer that the Corporation shall be entitled to receive all 
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work product of the engineer related to the Project and shall be entitled to use all work product of 
the engineer for any purpose related to the Project.

(2) Engage an architect to design the Concept/Phasing Plan.

(3) Provided the Corporation is in compliance with Section 7 of this 
Agreement, commence façade improvements (in accordance with the Approved Plans) of 
Existing Building 1 when the funding is made available by the Corporation, and Substantially 
Complete construction of the façade improvements within 180 days of commencement.    

(4) Substantially Complete the construction of each building in accordance 
with the Approved Plans and the Phasing Chart contained in Par. 4(b) below.  Construction shall 
include demolition of certain structures currently on the Property, but no demolition shall occur 
until the necessary improvements have been completed and are prepared to allow tenants 
currently in the existing structures to be relocated to those improvements.

(5) When the Corporation notifies the Partnership that it has funds available 
for the Lot 8 Improvements and Municipal Drive Improvements, then the Partnership will 
construct such improvements if requested.  In such event, the Partnership will be paid a fee equal 
to 10% of the total cost of the Lot 8 Improvements and Municipal Drive Improvements.  

(6) Construct the Improvements in compliance in all material respects with all 
applicable local ordinances and state and federal law. 

(7) Operate the Improvements or lease the Improvements for use as a retail 
space or office space pursuant to the Property Management Agreement for the entire term of this 
Agreement.  

(8)  Enter into and comply with obligations under the Property Management 
Agreement with the Corporation to manage the existing structures on the Property and the 
Improvements, once built.  The Partnership agrees to use all commercially reasonable efforts 
applicable to projects similar in nature, market type, and market share to the Project to keep the 
lease portions of the Property as fully leased as is commercially reasonable, at all times.

(9) Comply with all obligations imposed under the Ground Lease.

(10) Construct the Partnership Improvements at the Partnership’s sole cost 
except as provided in Section 7, and title to the Improvements will remain in the name of the 
Corporation unless transferred to the Partnership in accordance with the Ground Lease.

(11) Execute a mutually agreeable reciprocal access easement on the Property 
so that all phases of the Project will have access to the Public Improvements.

(12) Obtain and maintain insurance in the minimum amounts specified in the 
Ground Lease, and naming the Corporation as an additional insured, covering damages and 
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liabilities that may arise from the construction, use or occupancy of the Property by the 
Partnership and its contractors.

(b) The construction of the Improvements shall take place pursuant to the following 
Phasing Chart, and in compliance with the minimum sizes and estimated Construction Costs as 
shown.  The Corporation acknowledges that numerous factors and market conditions make it 
difficult to predict a construction schedule and completion date for each Improvement.  The 
Partnership intends to construct the Partnership Improvements as the leasing market dictates, 
while using commercially reasonable efforts to lease space in the buildings.  However, the 
Corporation requires the Partnership exercise due diligence in constructing the Improvements 
within a reasonable time frame.  While the Corporation is not imposing strict timelines for 
completion dates for the Improvements, the Corporation and the Partnership agree to the 
construction deadlines, as follows and further agree that unless properly extended, failure to 
comply with the deadlines shall be an event of default.  The construction deadline on a building 
can be extended by the Partnership paying “Extension Rent”.  “Extension Rent” is rent at the fair 
market value (as determined pursuant to the Ground Lease), on the lot on which construction has 
not commenced pursuant to the schedule below. Extension Rent shall be due and payable on the 
first day of each month during the term of the Ground Lease, pursuant to the same terms set forth 
in the Ground Lease for payment of rent.  Extension Rent shall be due until commencement of 
construction on that lot begins, at which time the Extension Rent requirement shall cease to be 
due and payable on the lot on which construction has commenced.  If Extension Rent is timely 
paid, the Partnership shall not be considered in default.  Further, the Partnership agrees that each 
building will be substantially complete within eighteen (18) months of commencement of 
construction and available for rent and that failure to finish each building within the specified 
eighteen months shall be an event of default.  The order of buildings to be constructed may be 
substituted if market conditions dictate, except that Building 6 cannot be completed if the view 
corridor, required by existing leases, is still in place.

Improvements Phasing Chart

Building to be Minimum Commencement of Estimated
Phase Constructed Size (sq ft) Construction Construction Costs
1 (Existing Building 1) N/A N/A N/A
2 5 8,820 2011 $882,000
3 7 7,620 2012 $762,000
4 4 4,500 2013 $450,000
5 3 9,810 2014 $981,000
6 2 6,960 2015 $696,000
7 Section House N/A N/A N/A
8 6 6,600 2022 $660,000

(c) For the consideration recited above in Paragraph 4(a), in the event the Partnership 
obtains financing from any source to construct the Partnership Improvements, the Partnership 
further covenants and agrees that no lien will be allowed to attach to the Property nor will the 
Partnership otherwise encumber the Property.  Any documents executed by the Partnership that 
allow for the creation of a lien shall provide that such lien may only attach to the Partnership’s 
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leasehold interest and/or rents due to the Partnership pursuant to the Ground Lease and shall in 
no event apply to the Property or the Corporation’s interest in this Agreement.  The Partnership 
further agrees that no lien that attaches to the leasehold estate shall be obtained in excess of the 
cost of designing and constructing the Partnership Improvements.

(d) The Partnership additionally covenants and agrees that it will be solely 
responsible and liable for any labor or materials furnished for the construction of the Partnership 
Improvements and that no mechanic’s or other lien for any such labor or materials shall attach to 
or affect the Property or the estate or interest of the Corporation in and to the Property.  The 
Partnership shall provide in all agreements executed by any contractor or subcontractor and all 
others who will furnish plans, labor or materials in connection with work on the Property that 
any mechanic’s or materialmen’s lien which may arise from such person furnishing plans, labor, 
or materials with respect to any such work shall apply only to the Partnership’s leasehold interest 
hereunder and shall in no event apply to the Property or the Corporation’s interest in this 
Agreement. 

(e) Whenever and as often as any lien shall be filed against the Property based upon 
any act or interest of the Partnership or of anyone claiming through or against the Partnership, 
the Partnership shall take such action by bonding, deposit or paying any sum of money required 
to discharge any such lien.  In such event, and provided the lien has not been discharged within  
thirty (30) days after notice from the Corporation to the Partnership, the Corporation may pay the 
amount of such lien or discharge the same by deposit, and the amount so paid or deposited shall 
be immediately due and owing by the Partnership to the Corporation.  If such payment is 
demanded of the Partnership by the Corporation and the payment is not made, the failure to pay 
shall be an event of default.

5. Covenant Running with the Land.

As long as this Agreement is in effect, all rights, covenants, restrictions, burdens, 
privileges and charges set forth in this Agreement shall exist.  Any person who, within the 
restrictions of this Agreement, shall assume or become vested of the leasehold estate of the 
Partnership hereunder, shall be bound by and liable upon all such rights, covenants, restrictions, 
burdens, privileges and charges set forth in this Agreement.

6. Improvements.

The Partnership shall be solely responsible for the design and construction of the 
Partnership Improvements and shall comply with all zoning regulations, subdivision regulations, 
building codes and other ordinances of the City applicable to the Partnership Improvements and 
the Approved Plans.  

7. Covenants of the Corporation.

(a) The Corporation agrees to reimburse the Partnership or pay directly to the 
provider, expenses incurred by the Partnership to engage civil engineers and other qualified 
consultants for platting, zoning, geotechnical, utility, drainage, access, landscape and irrigation, 
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and parking lot design on the Property (all as required pursuant to Par. 4(a)(1) above) in an 
amount not to exceed $50,000.

(b) The Corporation agrees to compensate the Partnership for services as construction 
manager in the Existing Building 1 Improvements in an amount of 10% of the actual costs of 
said improvements (including the Public Improvements associated therewith) to be paid in not 
more than 6 monthly installments as work progresses upon the submission to the Corporation of 
satisfactory documentation evidencing the expenditures for the construction of such 
improvements, provided the Partnership is in compliance with Section 4 of this Agreement.

(c) Provided the Partnership is in compliance with Section 4 of this Agreement, the 
Corporation agrees to construct certain Public Improvements on the Property.  The Corporation 
may construct Public Improvements related to the construction of the Improvements in phases, 
within timeframes mutually agreeable to the parties which shall take in to account the 
construction schedule to be determined by the Partnership and the amount of funds available to 
the Corporation.  Alternatively, the Corporation may construct all Public Improvements at once.

(d) If constructed in phases, the Corporation may contract with the Partnership as 
construction manager to construct the Public Improvements for each phase in order to facilitate 
construction on the Property.  In such event, the Partnership will not be entitled to a fee for 
coordinating the construction of the Public Improvements.  If the Partnership elects to not 
contract to construct the Public Improvements, then the Corporation shall contract with another 
party.  If constructed all at once, the Corporation will bid the project pursuant to applicable 
requirements, and the Partnership shall be free to bid on such project.  The Partnership shall have 
no preference to be awarded the project, and shall compete for the project on the same terms and 
conditions as any other bidder.  In either event, the Corporation shall pay the cost of the Public 
Improvements directly to the contractors, and will not allow any liens to be placed on the 
Property.

(e) The Public Improvements within the Municipal Drive right of way that are  
designed in direct support of each of Phases 5, 6, & 7 must be constructed prior to or 
simultaneously with construction of each said phase.  

(f) The Corporation agrees to enter into and comply with a Ground Lease (with 
Purchase Option) with the Partnership, in the form attached hereto as Exhibit “B”.  The 
Corporation will lease to the Partnership the land necessary to construct Buildings 2 through 7 in 
the amount of $1.00 (one dollar) per year for the first 20 years of the term of the Ground Lease.  
However, the rent will increase to the fair market value at the end of the 20 year period if the 
Partnership does not exercise its option to purchase.  During the term of the Ground Lease, all 
rents on Buildings 2 through 7 will be paid to the Partnership.  Rents from Existing Building 1 
and the Lot 8 Improvements will be retained by the Corporation.  Further, rents from all existing 
tenants will be retained by the Corporation until the tenants are relocated into the Partnership 
Improvements.

(g) The Corporation agrees to subsidize the rents of certain tenants that will occupy 
Buildings to be constructed on the Property by the Partnership.  The tenants to which this 
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subsection applies are Chicken Express, Ace Cash, Subway and any other tenant occupying 
existing buildings on or after the effective date of this Agreement which were required to 
relocate due to demolition of buildings in order to construct the Improvements related to this 
Project. The Corporation agrees to pay the Partnership an amount (“the Rent Subsidy”) to be 
determined by calculating the difference between the stated base rental of $24 per square foot for 
Buildings 4, 5, 6, & 7 and the amount per square foot paid by the existing tenants on the effective 
date of this Agreement.  The Rent Subsidy shall be paid to the Partnership monthly on the 1st 
day of the month beginning the first month that the tenants to whom this subsection applies are 
required to relocate due to the Project, and shall continue during the primary term of such leases 
plus any exercised extensions.  The Partnership will pay the first $30 per square foot of tenant 
finish out expenses and the Corporation will pay the difference, subject to prior approval by the 
EDC Board.  The Corporation will pay for the relocation expenses.  The tenant finish out and 
relocation costs paid by the Corporation will be considered part of the Project Costs as defined in 
the Ground Lease.  

(h) The Corporation agrees to execute a Property Management Agreement with the 
Partnership for the management of the existing structures on the Property upon execution of this 
Agreement.  The form of the Property Management Agreement is attached hereto as Exhibit “C”. 

(i) The Corporation will use its resources and best efforts to help support the Project 
and the leasing of space.

(j)  The Corporation will execute a mutually agreeable reciprocal access easement on 
the Property so that all phases of the Project will have access to the Public Improvements.

(k) The Corporation will not encumber any portion of the Property for which the 
Partnership has an option to purchase.  The Corporation additionally covenants and agrees that 
on construction it undertakes, that it will be solely responsible and liable for any labor or 
materials furnished for said construction and that no mechanic’s or other lien for any such labor 
or materials shall attach to or affect the Property for which the Partnership has an option to 
purchase.

(l) If the Corporation does not have adequate funding to construct any portion of the 
Public Improvements, then (i) the term of this Agreement (and the Partnership’s option to 
purchase) shall be extended for that portion of time that funding is not available; (ii) the 
Partnership may pay for such Public Improvements and then get reimbursed through an 
agreement to be reached between the parties at that time; and (iii) the Corporation may sell one 
or more of the completed phases of the Project to the Partnership (including Existing Building 1 
but not including the Lot 8 Improvements or Municipal Drive Improvements) provided that the 
Corporation must use the funds from such purchase to fund the required Public Improvements. In 
the event the Partnership purchases any portion of the Property abutting Municipal Drive, the 
Partnership shall have no claim of ownership or interest in the land on which Municipal Drive is 
located when the right-of-way is abandoned by the City of Kennedale.
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8. Sign.

The Partnership agrees to permit the Corporation to erect a sign on the Property which 
may state that the Corporation has provided funding for the Project and to allow the Corporation 
to use the name “Kennedale Town Center, L.P.” and/or “Cypress Properties” and “David G. 
Johnson” or his development company and representations of the Improvements and the Project 
in promotion of the City, the Corporation, the Partnership, and the Project.

9. Hold Harmless.

THE PARTNERSHIP, IN PERFORMING ITS OBLIGATIONS UNDER THIS 
AGREEMENT IS ACTING INDEPENDENTLY, AND THE CORPORATION ASSUMES NO 
RESPONSIBILITIES OR LIABILITIES TO THIRD PARTIES IN CONNECTION WITH THE 
PARTNERSHIP’S USE OR DEVELOPMENT OF THE PROPERTY, PROJECT OR 
IMPROVEMENTS.  THE PARTNERSHIP ASSUMES RESPONSIBILITY FOR AND 
AGREES TO INDEMNIFY, DEFEND, AND HOLD HARMLESS THE CORPORATION, ITS 
OFFICERS, AGENTS, EMPLOYEES, AND VOLUNTEERS IN BOTH THEIR PUBLIC AND 
PRIVATE CAPACITIES, FROM AND AGAINST CLAIMS, SUITS, DEMANDS, LOSSES, 
DAMAGES, CAUSES OF ACTION, AND LIABILITY OF EVERY KIND, INCLUDING, 
BUT NOT LIMITED TO, EXPENSES OF LITIGATION OR SETTLEMENT, COURT 
COSTS, CLAIMS FOR COPYRIGHT AND PATENT INFRINGEMENT, AND 
ATTORNEYS’ FEES WHICH MAY ARISE DUE TO ANY DEATH OR INJURY TO A 
PERSON OR THE LOSS OF, LOSS OF USE OF, OR DAMAGE TO PROPERTY, ARISING 
OUT OF OR OCCURRING AS A CONSEQUENCE OF THE ACTS OR OMISSIONS OF THE 
PARTNERSHIP AND ITS CONTRACTORS ON THE PROPERTY.  NOTWITHSTANDING 
ANYTHING TO THE CONTRARY CONTAINED HEREIN, THE CORPORATION WILL 
FIRST LOOK TO INSURANCE COVERAGE PROVIDED BY THE PARTNERSHIP OR 
OTHER RESPONSIBLE THIRD PARTIES IN EXERCISING THEIR RIGHTS PROVIDED 
HEREIN.

10. Access to Information.

The Partnership agrees to provide the Corporation access (at its sole expense) to 
information related to the construction of the Improvements during regular business hours upon 
reasonable notice.

11. Default.

(a) In the event of a default by the Partnership with respect to any of its obligations 
hereunder, and the failure, after delivery of written notice of such default from the Corporation, 
to cure such default, then the Corporation may take the following action(s):

(1) The Corporation may terminate this Agreement and the Ground Lease and 
pay the Partnership the “Termination Purchase Price” for its interest in this Agreement, the 
Ground Lease, and the Partnership Improvements.  The “Termination Purchase Price” is the 
lesser of (i) the Partnership’s cost of designing and constructing the Partnership Improvements 
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actually constructed plus 10%; or (ii) the Fair Market Value of such improvements, as 
determined by the same method set forth in the Ground Lease for determining fair market value 
of rent.  However, in no event shall the Termination Purchase Price be less than any outstanding 
loan on the Partnership’s leasehold estate acquired to design and construct the Partnership 
Improvements.  In the event the Partnership has an outstanding lien secured by the leasehold 
estate, or any other outstanding liens on the property, then a portion of the Termination Purchase 
Price shall be paid to the lender to satisfy such lien.

(2) In the event all buildings are not completed by May 3, 2030,  and 
regardless of whether the Partnership has been paying Extension Rent, the Corporation may 
provide the Partnership with a “20 Year Default Notice”.  In such event, the Partnership must 
purchase from the Corporation (i) all completed phases of the project for $1.00; plus (ii) Existing 
Building 1 for its fair market value as determined by the same method set forth in the Ground 
Lease; plus (iii) all uncompleted phases of the project for its fair market value as determined by 
the same method set forth in the Ground Lease.  However, in no event shall the purchase price be 
less than the Corporation’s “Outstanding Amortized Debt” as attached to the Ground Lease.  The 
purchase shall be on the same terms and conditions as the Option to Purchase set forth in the 
Ground Lease, except that the purchase price shall be as set forth herein, and the purchase must 
be closed within 90 days from the 20 Year Default Notice.   If the Partnership fails to purchase 
the property as set forth herein, then the Corporation may exercise the remedies set forth in Par. 
11(a)(1) above.

(3) If the Partnership is unable to make any payments to the bank on loans for 
or liens against any completed or partially completed Improvements, upon notice of default from 
the bank, the Corporation shall have a first right of refusal to purchase any completed or partially 
completed Improvements and cure defaults on the bank loans, subject to the terms agreed to by 
the bank.  This provision shall be made a condition of any bank lending agreement executed by 
the Partnership for any phase of the Project.

(4) The Corporation may terminate the Property Management Agreement.

(5) The Corporation may bring an action for reimbursement or payment of 
actual amounts agreed to be paid under this Agreement, but not an action for consequential 
damages.

(6) The Corporation may extend the time for performance.

(b) In the event of a default by the Corporation with respect to any of its obligations 
hereunder, and the failure, after delivery of written notice of such default from the Partnership to 
cure such default, then the Partnership may take the following action(s):

(1)  The Partnership may terminate this Agreement as it applies to 
uncompleted phases of the Project.  In such event, the Partnership must also terminate the 
Ground Lease and Property Management Agreement with respect to uncompleted phases of the 
Project. In the event the Partnership terminates the Ground Lease with respect to uncompleted 
phases, then the Corporation shall pay to the Partnership $50,000 for costs incurred by the 
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Partnership under Paragraph 4(a)(2) (but only for the uncompleted portions of the Project, as 
prorated on an equal basis among all six phases), and (ii) continue to pay the Rent Subsidy as set 
forth in Paragraph 7(g) above as if this Agreement had not been terminated.

(2) The Partnership may bring an action for reimbursement or payment of 
actual amounts agreed to be paid under this Agreement, but not an action for consequential 
damages.

(3) If the Corporation does not have adequate funding to pay for any portion 
of the Public Improvements, Lot 8 Improvements, or Municipal Drive Improvements then (i) the 
term of this Agreement (and the Partnership’s option to purchase) shall be extended for that 
portion of time that funding is not available; (ii) the Partnership shall have the option to pay for 
such improvements and then get reimbursed through an agreement to be reached between the 
parties at that time; and (iii) if offered for sale by the Corporation, the Partnership may purchase 
the completed phases of the Project (including Existing Building 1 but not including the Lot 8 
Improvements or Municipal Drive Improvements) provided that the Corporation must use the 
funds from such purchase to fund the required Public Improvements.  

(4) The Partnership may extend the time for performance.

(5) The Partnership may enforce specific performance, including enforcing 
the Option to Purchase contained in the Ground Lease, and may also exercise all other remedies 
at law or in equity.

(c) In the event that a notice and opportunity to cure is required by either party 
following an event of default, then such opportunity to cure shall be not less than 30 days from 
receipt of notice.  Furthermore, no remedy shall be taken following such 30 day period provided 
the defaulting party is diligently pursuing action to come into compliance.

(d) Prior to either party exercising the remedies hereunder (except for an extension of 
time for performance or some agreed resolution), the parties agree to participate in a mediation to 
attempt to reach a satisfactory resolution of the issues.  The cost of such mediation shall be borne 
equally by the parties.  The non-defaulting party must send a request for mediation to the 
defaulting party prior to exercising any remedies.  That request may be simultaneous with the 
notice and opportunity to cure.  If the defaulting party refuses to participate in a mediation within 
30 days of receipt of a request for mediation by the non-defaulting party, then the non-defaulting 
party is free to pursue available remedies (assuming the time period for notice and opportunity to 
cure has passed.)

(e) An event of default hereunder shall mean:

(1) The party fails to comply with any obligation it has under this Agreement 
or the Ground Lease;

(2) The party fails to comply with any term of this Agreement or the Ground 
Lease, subject only to delays caused by Force Majeure;
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(3) An occurrence of an Event of Bankruptcy or Insolvency.  For purposes 
hereof, an “Event of Bankruptcy or Insolvency” shall mean if the party makes an assignment for 
the benefit of creditors; or a receiver shall be appointed for any of the assets of the party and 
such appointment is not terminated within ninety (90) days after such appointment is initially 
made; or the party is the subject of a bankruptcy or other insolvency proceeding and such 
proceeding shall not be dismissed within ninety (90) days after the filing thereof.  

12. Mutual Assistance.

The Partnership and the Corporation shall do all things reasonably necessary or 
appropriate to carry out the terms and provisions of this Agreement and to aid and assist each 
other in carrying the terms and provisions.

13. Representations and Warranties.

The Partnership represents and warrants to the Corporation that it will not knowingly or 
intentionally violate any federal, state or local laws in operating the Project and that all proposed 
Improvements shall conform to the applicable building codes, zoning ordinances and all other 
ordinances and regulations.

14. Section or Other Headings.

Section or other headings contained in this Agreement are for reference purposes only 
and shall not affect in any way the meaning or interpretation of this Agreement.

15. Attorneys Fees.

In the event any legal action or process is commenced to enforce or interpret provisions 
of this Agreement, the prevailing party in any such legal action shall be entitled to recover its 
reasonable attorneys fees and expenses incurred by reason of such action.

16. Entire Agreement.

This Agreement, the Property Management Agreement, and the Ground Lease (with 
Purchase Option) contain the entire agreement between the parties with respect to the transaction 
contemplated herein.

17. Amendment.

This Agreement may only be amended, altered, or revoked by written instrument signed 
by the Partnership and the Corporation.
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18. Successors and Assigns.

This Agreement shall be binding on and inure to the benefit of the parties, their respective 
successors and assigns.  The Partnership may assign all or part of its rights and obligations 
hereunder only upon prior written approval of the Corporation, such approval not to be 
unreasonably withheld.

19. Notice.

Any notice and/or statement required and permitted to be delivered shall be deemed 
delivered by depositing same in the United States mail, certified with return receipt requested, 
postage prepaid, addressed to the appropriate party at the following addresses, or at such other 
addresses provided by the parties in writing:

PARTNERSHIP: KENNEDALE TOWN CENTER, L.P.
Attn: David G. Johnson
3977 Fall Creek Road
Spicewood, Texas 78669

with a copy to: Alan McGraw
Alan M. McGraw, P.C.
211 Round Rock Avenue
Round Rock, Texas 78664

CORPORATION: Kennedale Economic Development Corporation
Attn: Executive Director
405 Municipal Drive 
Kennedale, Texas 76060

with a copy to: City of Kennedale
Attn: City Manager
405 Municipal Drive 
Kennedale, Texas 76060

with a copy to: Wayne K. Olson
Taylor, Olson, Adkins, Sralla & Elam, L.L.P.
6000 Western Place, Suite 200
Fort Worth, Texas 76107

20. Applicable Law.

This Agreement is made, and shall be construed and interpreted under the laws of the 
State of Texas.  In any proceeding brought for the enforcement or interpretation of this 
Agreement, venue shall lie in Tarrant County, Texas.
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21. Severability.

In the event any provision of this Agreement is illegal, invalid, or unenforceable under 
present or future laws, then, and in that event, it is the intention of the parties that the remainder 
of this Agreement shall not be affected thereby, and it is also the intention of the parties that in 
lieu of each clause or provision that is found to be illegal, invalid, or unenforceable a provision 
be added to this Agreement which is legal, valid and enforceable and is as similar in terms as 
possible to the provision found to be illegal, invalid or unenforceable.

22. Counterparts.

This Agreement may be executed in multiple counterparts, each of which shall be 
considered an original, but all of which shall constitute one instrument.

23. No Joint Venture.

Nothing contained in this Agreement is intended by the parties to create a partnership or 
joint venture between the parties.

24. Compliance with Texas Government Code Chapter 2264.

In compliance with Texas Government Code Chapter 2264, the Partnership certifies it 
does not and will not, and the branches, divisions, or departments of the Partnership do not and 
will not, knowingly employ an undocumented worker as defined in Chapter 2264.  If, after 
receiving a public subsidy, the Partnership, or a branch, division, or department of the 
Partnership, is convicted of a violation under 8 U.S.C. Section 1324a(f), the Partnership shall 
repay the amount of the public subsidy with interest, at the rate and according to the other terms 
provided below, not later than the 120th day after the date the Corporation notifies the 
Partnership of the violation.  The rate of interest shall be 6% per annum, and shall be due at the 
time the repayment of the subsidy is due.
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KENNEDALE ECONOMIC 
DEVELOPMENT CORPORATION 

By: _______________________________
      Robert Mundy, Board President 

Date:____________________________
ATTEST:

_______________________________
Board Secretary

KENNEDALE TOWN CENTER, L.P.
By:  KTC GP, L.L.C., its General Partner

By:_______________________________
David G. Johnson, Manager

Date: ____________________________

ATTEST:

_______________________________
Notary Public

Exhibits Attached to this Agreement:

Exhibit “A” Concept Phasing Plan
Exhibit “B” Form Ground Lease
Exhibit “C” Form Property Management Agreement



Staff Report to the Board of Directors

  
Date: April 30, 2015
  
Agenda Item No: REGULAR ITEMS - E. 

I. Subject: 
Consider authorizing an agreement, which the Executive Director to execute providing for the assignment of 
the Ground Lease from Kennedale Town Center, L.P. to an entity to be designated by Hughes Commercial 
Texas, subject to approval of form by the KEDC attorney.
 
II. Originated by:
 
III. Summary:
See the original Ground Lease for Kennedale TownCenter to be assigned.
 
IV. Recommendation: 
Approve
  
V. Alternative Actions: 
 
VI. Attachments:
1. Ground Lease - TownCenter TownCenter Ground Lease-RD-10 3-3-10 CLEAN.doc
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GROUND LEASE

STATE OF TEXAS §
§

COUNTY OF TARRANT §

This lease (the "Lease") is made by and between the Kennedale Economic Development 
Corporation, a nonprofit corporation organized as a Type B Corporation under the Development 
Corporation Act of 1979, Tex. Loc. Gov’t. Code Ann. §§505.001 – 505.355, acting through its 
duly authorized president (hereinafter called "Lessor"), and Kennedale Town Center, L.P., acting 
by and through David G. Johnson, Manager of KTC GP, L.L.C. the General Partner the 
Partnership, the principal office of the Partnership being 3977 Fall Creek Road, Spicewood, 
Texas 78669, (hereinafter called “Lessee”).

WHEREAS, Lessee wishes to enter into a lease with Lessor to use a parcel of Lessor’s 
land for economic development purposes; 

WHEREAS, pursuant to a separate Economic Development Agreement for the 
Development of Kennedale TownCenter (“Economic Development Agreement”), the terms of 
which are incorporated herein by reference, Lessee has agreed with Lessor to construct and 
operate a retail shopping center and professional office complex to be known as the Kennedale 
TownCenter on the land; 

WHEREAS, Lessor has determined that it will serve a public purpose to lease such land 
to Lessee initially for less than the fair market value rent because the proposed use of the land 
will create substantial economic benefit and new employment opportunities for the citizens of 
the City of Kennedale;

WHEREAS, capitalized terms contained in this Lease shall have the same meaning as 
set forth in the Definitions contained in this Agreement, or where the term is not defined in this 
Agreement, the term shall have the same meaning as set forth in the Economic Development 
Agreement.

NOW, THEREFORE, in consideration of the mutual promises and covenants herein 
contained and other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, Lessor and Lessee agree as follows:

ARTICLE I.
DEMISE

1.01 Leased Premises.  Lessor hereby leases to Lessee and Lessee hereby rents from 
Lessor upon the terms and subject to the conditions set forth in this Lease, the following property 
(hereinafter called "Premises"):
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Lots 2R, 3R, 4R, 5, 6, and 7, BLOCK A, KENNEDALE RETAIL CENTER 
ADDITION, an Addition to the City of Kennedale, Tarrant County, Texas, as 
filed in Doc. #D2093211169, Official Records of Tarrant County, Texas  The 
Premises are visually shown in Exhibit “A” which is attached hereto and made a 
part hereof by reference.  

1.02 Quiet Enjoyment.  Lessor warrants that, during the term of this Lease, so long as 
Lessee is not in default hereunder, Lessee will have the quiet enjoyment of the Premises and the 
uninterrupted right of use and possession thereof in accordance with the terms of this Lease. 

1.03 Mineral Rights Reserved. Lessor reserves all oil, gas, and other mineral interests 
in, under, and that may be produced from the Property, as defined in the Economic Development 
Agreement, for Lessor, Lessor’s heirs, successors and assigns forever.  This reservation includes 
any existing production or existing lease.  However, Lessor hereby waives the right of ingress 
and egress to and from the surface of the Premises for purposes of exploration or production 
relating to the mineral estate reserved by Lessor.

ARTICLE II.
DEVELOPMENT OF PREMISES

2.01 As consideration for this Lease, Lessee agrees to develop the property in 
accordance with the terms and conditions of the Economic Development Agreement.

2.02 Upon completion, Lessor and the City of Kennedale, shall have the right to 
inspect and approve the improvements required to be made to the Premises to determine if they 
are in compliance with the Economic Development Agreement.

2.03 Lessor shall construct all Public Improvements on the Premises, as well as the Lot 
8 Improvements and Municipal Drive Improvements, in accordance with the terms and 
conditions of the Economic Development Agreement.

ARTICLE III.
TERM

3.01 Term.  The term of this Lease shall be for a period of approximately forty five 
(45) years commencing on the date of final execution and terminating on December 16, 2054.  
The term may be extended based on mutual agreement between the parties.  

3.02 Termination.  Either party may terminate this Lease only as provided in the 
default provisions of Paragraph 11 of the Economic Development Agreement.
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ARTICLE IV.
RENTALS PAYABLE

4.01 Lessee agrees to pay Lessor one dollar ($1.00) per year until May 3, 2030.  This 
amount may be prepaid in the amount of $20.00 for rent for the period of time from the date of 
commencement of this Lease until May 3, 2030.  Lessee shall prepay said rent upon the 
execution hereof. Lessor and Lessee acknowledge that the Premises are being rented to Lessee 
for less than fair market rent in consideration of the construction of a facility by Lessee in the 
City of Kennedale that will create substantial economic benefit and will provide new 
employment opportunities for the citizens of Kennedale.

4.02 Beginning May 4, 2030, and assuming that Lessee has not given notice of its 
intent to exercise the Option to Purchase, Lessee agrees to pay monthly to Lessor a fair market 
value rental for the remainder of the term of the Lease.  The fair market value shall take into 
consideration the land and Public Improvements only, and not any Improvements constructed at 
Lessee’s expense. In determining fair market value, the parties shall first try to reach an 
agreement on a fair and equitable number.  If the parties are unable to agree, then each party 
shall hire a MAI appraiser.  Each appraiser shall determine an amount that they believe is the fair 
market value, and then the two amounts shall be averaged to determine the actual rental to be 
paid hereunder for the next five years.  Every five years thereafter, the rental amount shall be 
adjusted proportionate to any increase or decrease in rental rates charged by Lessee to its 
subtenants.  
 

4.03 All payments shall be made by Lessee to Lessor without notice or demand, at 
Lessor’s address set forth above.  Monthly rental payments shall be due on the 1st day of each 
month.  If Lessee fails to pay any installment of Rent on or before the 10th day of the month, 
Lessee must pay to Lessor, in addition to the installment of Rent, an amount equal to 5% of the 
past due installment as additional Rent.

4.04 In addition to the rental in Sections 4.01 and 4.02, Lessee agrees to reimburse 
Lessor for all assessments on the Premises levied by the Kennedale TownCenter Municipal 
Management District and paid by Lessor.  The assessments shall be paid to Lessor after Lessor 
sends notice to Lessee, and shall be paid (or reimbursed) by Lessee prior to delinquency in the 
same timeframe as normal property taxes.  The assessment shall become due on a particular lot 
only after vertical construction on that lot is complete (i.e., a certificate of occupancy issued by 
the City).  The amount of the assessment to be paid by Lessee shall be equal to what would have 
been paid on that lot for ad valorem property taxes, had the Premises been taxable.  Once the 
Premises subject to the assessments are purchased by Lessee or other third party, such that the 
Premises becomes taxable, the assessment shall no longer be payable.  In the event that the 
Central Appraisal District determines that the property is taxable, then the assessments shall no 
longer be due.  
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ARTICLE V.
MAINTENANCE, REPAIRS, AND UTILITIES

5.01 Lessee agrees to maintain all structures to be constructed on the Premises by 
Lessee, in a reasonable and habitable condition, and in condition marketable for lease.  Lessee 
shall also be responsible for the cost of all routine maintenance and repairs to the Public 
Improvements on a particular lot on the Premises once vertical construction on that particular lot 
has been completed.  Lessor shall be responsible for the cost of (i) any major structural repairs 
necessary to the Public Improvements on a particular lot on the Premises; and (ii) for all routine 
maintenance and repairs of Public Improvements within the Premises prior to vertical 
construction on the particular lot being completed.  Pursuant to the purchase option granted by 
this Lease, Lessor shall be responsible for any major structural repairs to the Public 
Improvements on Lot 1 and all routine maintenance and repairs to the Public Improvements 
contained on Lot 1 until the time Lessee purchases Lot 1 from Lessor.  Lessor’s obligation for 
repairs and maintenance as set forth herein shall terminate at the time Lessee purchases the 
Premises from Lessor.  It is understood by the parties that annual assessments will be made upon 
the Premises by the Kennedale Town Center Municipal Management District and such 
assessments may be recovered by the Lessee (or Lessee’s management company) through the 
tenant leases.

5.02 Lessee shall be responsible for the cost of all utilities serving the Premises.

ARTICLE VI.
NATURE OF RELATIONSHIP

Lessor and Lessee agree that the nature of the relationship between them is one of 
landlord and tenant, and no other.  Nothing contained in this Lease shall be deemed or construed 
to create the relationship of principal and agent or that of partnership, joint venture or of any 
association between Lessor and Lessee, and any intention to create a joint venture or partnership 
relationship between the parties hereto is hereby expressly disclaimed.  No provision contained 
in this Lease, or any acts of the parties hereto shall be deemed to create any relationship between 
Lessor or Lessee, other than the relationship of landlord and tenant.  Lessee and its assignees or 
subtenants shall maintain exclusive control, direction and management of their employees, and 
Lessor shall have no rights with respect thereto, except for Lessor's right to enforce covenants of 
the Lessee as set forth in this Lease.  

ARTICLE VII.
ASSIGNMENT AND SUBLEASE

Lessee may not assign this Lease or any portion thereof, except with the written consent 
of Lessor, which consent will not be unreasonably withheld, nor may Lessee assign, transfer or 
delegate to any person Lessee's rights or duties with respect to this Lease unless it obtains 
Lessor’s written consent, which consent will not be unreasonably withheld.  Lessee may sublease 
space in the buildings to be constructed on the Premises as provided in the Economic 
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Development Agreement and in accordance with this Lease and Section 1.02, so long as such 
subtenants operate businesses that would be permitted by the Kennedale TownCenter Planned 
Development Zoning Ordinance.  At no time shall the Premises ever be used by a Sexually 
Oriented Business, as defined in Section 11-203 of the City of Kennedale Code of Ordinances or 
by any other type of business that offers the selling, renting or exhibition of devices or any other 
items designed or intended to provide sexual stimulation or gratification, including any 
photographic depiction of nudity, or provision of a service designed or intended to provide 
sexual stimulation or gratification. 

ARTICLE VIII.
PARKING SPACES

Lessee agrees that all parking spaces located or to be constructed on the Premises and the 
Adjoining Property in accordance with the Economic Development Agreement shall be used as 
common parking and shall remain open to all visitors of the Premises, the Adjoining Property, 
and the City of Kennedale Municipal Complex.  This common parking covenant shall include a 
right of access through the common parking areas.  This Article shall not be construed as to 
prohibit Lessee from placing reasonable restrictions on the use of parking spaces (such as 
designating disabled parking permit spaces); however, no restriction may prohibit the use of any 
parking space on the Premises by visitors to the Adjoining Property or the City of Kennedale 
Municipal Complex.  Notwithstanding anything to the contrary, Lessee may in its discretion 
designate up to two spaces per building as dedicated spaces during store hours to facilitate tenant 
special parking needs.

ARTICLE IX.
GENERAL PROVISIONS

9.01 Notices.  All rent shall be paid or mailed to Lessor at the address set forth below, 
and all notices required herein shall be sent to the respective parties by certified mail, return 
receipt requested, at the following addresses:

To Lessor: Kennedale Economic Development Corporation
Attention:  Executive Director
405 Municipal Drive
Kennedale, Texas 76060

with a copy to: City of Kennedale
Attn: City Manager
405 Municipal Drive 
Kennedale, Texas 76060

with a copy to: Wayne K. Olson
Taylor, Olson, Adkins, Sralla & Elam, L.L.P.
6000 Western Place, Suite 200
Fort Worth, Texas 76107
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To Lessee: Kennedale Town Center, L.P.
Attention: David Johnson 
3977 Fall Creek Road
Spicewood, Texas 78669

with a copy to: Alan McGraw
Alan M. McGraw, P.C.
211 Round Rock Avenue
Round Rock, Texas 78664

9.02 Binding Effect.  The provisions of this Lease shall be binding upon and inure to 
the benefit of the parties hereto and their respective heirs, successors and assigns.

9.03 Interpretation and Place of Performance.  This Lease shall be construed under 
the laws of the State of Texas and is deemed by the parties to be performable in Tarrant County, 
Texas. 

9.04 Partial Invalidity.  If any one or more of the provisions contained in this Lease 
shall for any reason be held invalid, illegal, or unenforceable in any respect, such invalidity, 
illegality, or unenforceability shall not affect any other provision herein, and this Lease shall be 
construed as if such invalid, illegal or unenforceable provision had never been contained herein.

9.05 Amendment.  This Lease may not be altered, waived, or otherwise modified, 
except where done in writing, and signed by Lessor and Lessee.

9.06 Attorneys Fees.  In the event any legal action or process is commenced to 
enforce or interpret provisions of this Lease, the prevailing party in any such legal action shall be 
entitled to recover its reasonable attorneys fees and expenses incurred by reason of such action.

9.07 Casualty/Total or Partial Destruction.

(a) If the Partnership Improvements are damaged by casualty and can be 
restored within ninety days, Lessee will, at its expense, restore them to 
substantially the same condition that existed before the casualty. If Lessee 
fails to complete restoration within ninety days from the date of casualty, 
then Lessee shall be in default.

(b) If the Premises cannot be restored within ninety days, Lessee has an 
option to restore the Partnership Improvements.  Lessee must notify 
Lessor within 90 days of the casualty whether it intends to restore or not. 
If Lessee notifies that it is not going to restore, then Lessee shall be in 
default, unless Lessee begins paying Extension Rent, as defined in the 
Economic Development Agreement, on the lot containing the damaged 
improvements beginning on the 91st day following casualty. If Lessee 
notifies that it is going to restore, then Lessee shall, at its expense, restore 
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them to substantially the same condition that existed before the casualty.  
Lessee will diligently pursue construction, including pursuing all 
insurance proceeds and other requirements to enable construction.  If 
Lessee fails to complete restoration with two years from the date of 
casualty, then Lessee shall be in default.  Notwithstanding, Lessee shall 
not be in default if Lessee is able to present sufficient evidence of its 
diligence in attempting to complete construction, but has been hampered 
by situations beyond its control.

9.08 Condemnation/Substantial or Partial Taking.

(a) If the Premises cannot be used for the purposes contemplated by this 
Lease because of condemnation or purchase in lieu of condemnation, this 
Lease will terminate.

(b) Lessee and Lessor will each have a claim to the condemnation award or 
proceeds in lieu of condemnation respective to each party’s percentage of 
interests in the portion of land and improvements that was condemned.

ARTICLE X
INSURANCE

Lessee, at its expense, shall maintain public liability insurance, including bodily injury 
and property damage, for the Premises and the conduct of Lessee’s business on the Premises.  
The insurance must insure against injuries or damages to persons or property sustained on or 
about the Premises and the appurtenances thereto, including but not limited to the parking lots, 
sidewalks and alleyways adjacent thereto.   Lessor must be named as an additional insured who 
shall be provided with 30 day notice of cancellation or material change in coverage, with 
minimum coverage as follows:

(a) Bodily Injury: $250,000 per person, or

$500,000 per occurrence; and 

(b) Combined single limit for bodily 
injury and property damage: $1,000,000

Lessee shall deliver certificates of insurance to Lessor before the commencement date of 
this Lease, and thereafter when requested. All insurance companies and coverage must be 
authorized by the Texas Department of Insurance to transact business in the State of Texas and 
must be acceptable to the Lessor  
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ARTICLE XI.
HOLD HARMLESS

THE LESSEE, IN PERFORMING ITS OBLIGATIONS UNDER THIS LEASE IS ACTING INDEPENDENTLY, 
AND THE LESSOR ASSUMES NO RESPONSIBILITIES OR LIABILITIES TO THIRD PARTIES IN 

CONNECTION WITH THE LESSEE’S USE OR DEVELOPMENT OF THE PROPERTY, PROJECT OR 
IMPROVEMENTS.  THE LESSEE ASSUMES RESPONSIBILITY FOR AND AGREES TO INDEMNIFY, 

DEFEND, AND HOLD HARMLESS THE LESSOR, ITS OFFICERS, AGENTS, EMPLOYEES, AND 
VOLUNTEERS IN BOTH THEIR PUBLIC AND PRIVATE CAPACITIES, FROM AND AGAINST CLAIMS, 

SUITS, DEMANDS, LOSSES, DAMAGES, CAUSES OF ACTION, AND LIABILITY OF EVERY KIND, 
INCLUDING, BUT NOT LIMITED TO, EXPENSES OF LITIGATION OR SETTLEMENT, COURT COSTS, 
CLAIMS FOR COPYRIGHT AND PATENT INFRINGEMENT, AND ATTORNEYS’ FEES WHICH MAY 

ARISE DUE TO ANY DEATH OR INJURY TO A PERSON OR THE LOSS OF, LOSS OF USE OF, OR 
DAMAGE TO PROPERTY, ARISING OUT OF OR OCCURRING AS A CONSEQUENCE OF THE ACTS OR 

OMISSIONS OF THE LESSEE AND ITS CONTRACTORS ON THE PROPERTY.  NOTWITHSTANDING 
ANYTHING TO THE CONTRARY CONTAINED HEREIN, LESSOR WILL FIRST LOOK TO INSURANCE 

COVERAGE PROVIDED BY LESSEE OR OTHER RESPONSIBLE THIRD PARTIES IN EXERCISING THEIR 
RIGHTS PROVIDED HEREIN.

ARTICLE XII.
TAXES

The Premises are currently exempt from property taxes because they belong to the City of 
Kennedale Economic Development Corporation. If the County’s Central Appraisal District 
determines that the property is taxable, Lessee agrees that it shall promptly pay any such taxes 
but the assessments required in Article 4.04 shall no longer be due.   The Corporation will obtain 
the consent of the Kennedale TownCenter Development District to this provision, and provide to 
the Partnership.  If consent has not been obtained within 60 days from the date hereof, then the 
Corporation will be in default. 

ARTICLE XIII.
OPTION TO PURCHASE

13.01 Grant of Option to Purchase. Lessor, for the consideration expressed in this 
Lease, grants to Lessee an option to purchase the Premises and Lot 1R including Existing 
Building 1, at the price and subject to the terms set forth in this Article.  In the event Lessee 
purchases the Premises and Lot 1R including Existing Building 1, Lessee agrees it will not 
change the name of the Premises from “Kennedale TownCenter” without the written permission 
of Lessor.

13.02 Conditions Precedent.  In order to exercise its option, Lessee must not be in 
default of this Lease or the Economic Development Agreement.  
 

13.03 Time and Manner of Acceptance. To exercise the purchase option extended in 
this Article, Lessee must give written notice to Lessor, in the manner required for notices under 
this Lease, of the Lessee's election to exercise the option.  The purchase option must be exercised 
by May 3, 2030.  The written notice to exercise this purchase option shall be accompanied by a 
signed and tendered real estate contract setting forth the terms and conditions of the purchase of 
the Premises by Lessee.  The real estate contract shall provide that the cost of the title insurance 
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and all closing costs shall be paid by Lessee.   The purchase must close within 60 days of the 
exercise of the option to purchase.

13.04 Parking.  In the event Lessee exercises the purchase option, the provisions of 
Article VIII (“Parking Spaces”) are to remain in effect after the sale of the Premises, and the 
parties shall be required to enter into a mutually agreeable reciprocal access easement as required 
in the Economic Development Agreement.

13.05 Consideration.  If the purchase closes after May 3, 2030, and all Partnership 
Improvements have been completed, then Lessee shall pay for the purchase of the Premises plus 
Lot 1R including the Existing Building 1 the amount of $1.00.  

If the purchase closes before May 3, 2030, and all Partnership Improvements have been 
completed, then the purchase price for the Premises and Lot 1R including the Existing Building 1 
shall be the “Unamortized Project Cost” as defined below.

If Lessee exercises the option to purchase and closes prior to or after May 3, 2030, and 
all Partnership Improvements have not been completed, then the purchase price shall be the 
greater of (a) the “Unamortized Project Cost” or (b) the sum of (i) the fair market value of Lot 
1R containing Existing Building 1, plus (ii)_the fair market value of lots with uncompleted 
Partnership Improvements, plus (iii) $1.00 for lots with completed Partnership Improvements,.  
Fair market value shall be determined in the same manner set forth above.  

The Unamortized Project Cost is the sum of the four cost categories of Lessor as set forth 
in Exhibit “B” (that is, Land Cost, Debt Issuance #1, Debt Issuance #2, and Cash Injection, 
totaling $4,200,000) attached hereto, amortized using the attached schedules up until the date of 
closing.  In no event shall any additional amounts be added to the Unamortized Project Cost, the 
parties agreeing that $4,200,000 shall be the maximum amount to be amortized.

Lessee and Lessor shall have the option until May 3, 2030 to make additional Public 
Improvements to the Premises if mutually agreed to in writing by both parties (“Additional 
Public Improvements”).  If Additional Public Improvements are constructed as mutually agreed, 
the cost of the Additional Public Improvements shall be amortized and shall be added to the 
purchase price.

13.06 Expiration.  The option to purchase the Premises shall expire on May 3, 2030 
unless exercised by Lessee prior to that date.  Lessor may, at its sole discretion, give written 
permission to allow the purchase option to be extended beyond the expiration date. To avoid an 
inadvertent failure to exercise the option at such a long period into the future, Lessor agrees that 
prior to fair market value rent becoming due, it shall provide a written notice and request to 
Lessee to calculate the fair market value of rent, as required by Article 4.02.  If such a notice is 
given after May 3, 2030, then notwithstanding anything to the contrary, Lessee shall have a 
period of 30 days within which to still exercise the option to purchase.

13.07 Mineral Rights: The real estate contract shall provide that Seller (Lessor) 
reserves all oil, gas, and other mineral interests in, under, and that may be produced from the 
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Property for Seller, Sellers’s heirs, successors and assigns forever, but will contain a surface 
waiver preventing the surface of the Property from being used for mineral exploration or 
production.  This reservation includes any existing production or existing lease.

13.08 Municipal Drive.  In the event Lessee purchases any portion of the Premises 
abutting Municipal Drive, the Lessee shall have no claim of ownership or interest in the land on 
which Municipal Drive is located when the right-of-way is abandoned by the City of Kennedale.

13.09 Protection of Existing Building 1.  In the event of a casualty to Existing 
Building 1, Lessor agrees to restore it to substantially the same condition prior to the casualty.

ARTICLE XIV
DEFAULT

14.01 All events of default shall be governed by Paragraph 11 of the Economic 
Development Agreement.

14.02  An event of default hereunder shall mean:

(a) The party fails to comply with any obligation it has under this Agreement;

(b) The party fails to comply with any term of this Agreement, subject only to 
delays caused by Force Majeure;

(c) An occurrence of an Event of Bankruptcy or Insolvency.  For purposes 
hereof, an “Event of Bankruptcy or Insolvency” shall mean if the party 
makes an assignment for the benefit of creditors; or a receiver shall be 
appointed for any of the assets of the party and such appointment is not 
terminated within ninety (90) days after such appointment is initially 
made; or the party is the subject of a bankruptcy or other insolvency 
proceeding and such proceeding shall not be dismissed within ninety (90) 
days after the filing thereof.  
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EXECUTED this ____ day of ______________________, 2010.

LESSOR:

KENNEDALE ECONOMIC DEVELOPMENT CORPORATION

By:  ___________________________
Robert Mundy, President

ATTEST:

_______________________
Secretary

LESSEE:

KENNEDALE TOWN CENTER, L.P.,
By:  KTC GP, L.L.C.,

Its General Partner

By:  ___________________________
David G. Johnson, Manager

Attest:

________________________
Notary Public



(3-3-10) Page 12

STATE OF TEXAS §
§

COUNTY OF TARRANT §

BEFORE ME, the undersigned authority in and for County, Texas, on this day personally 
appeared David G. Johnson, known to me to be the person and officer whose name is subscribed 
to the foregoing instrument and acknowledged to me that he is the manager of KTC GP, L.L.C., 
the General Partner of Kennedale Town Center, L.P., and that he/she is authorized by said 
corporation to execute the foregoing instrument as the act of such corporation for the purposes 
and consideration therein expressed, and in the capacity therein stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this the                 day of
                                              , 2010.

_____________________________________
Notary Public in and for the State of Texas

______________________________________
Type or Print Notary's Name

My Commission Expires: __________________

Exhibits Attached to this Agreement:

Exhibit “A” Concept Phasing Plan showing the Premises
Exhibit “B” Unamortized Project Cost



Staff Report to the Board of Directors

  
Date: April 30, 2015
  
Agenda Item No: REGULAR ITEMS - F. 

I. Subject: 
Consider authorizing an agreement, which the Executive Director may execute, authorizing the assignment of a 
Reciprocal Parking Agreement between the EDC and Kennedale Town Center, L.P. to an entity to be designated 
by Hughes Commercial Texas
 
II. Originated by:
 
III. Summary:
See the original Agreement Declaring Reciprocal Driveway Ingress-Egress, and Parking Easements to be 
assigned.
 
IV. Recommendation: 
Approve
  
V. Alternative Actions: 
 
VI. Attachments:
1. Parking Agreement - TownCenter Easement Agreements - Parking.pdf
 




















	I. CALL TO ORDER
	II. ROLL CALL
	III. REGULAR ITEMS
	A. Consider authorizing an agreement, which the€Execu
	EDC Staff Report
	Second Amendment to EDC Agreement for TownCenter

	B. Consider authorizing an agreement, which€the Execu
	EDC Staff Report
	EDC Lender Agreement - TownCenter

	C. Consider authorizing an agreement, which the Execu
	EDC Staff Report
	Commercial Property Management Agreement - TownCenter

	D. Consider authorizing an agreement, which€the Execu
	EDC Staff Report
	Economic Development Agreement for Kennedale TownCenter

	E. Consider authorizing an agreement, which the€Execu
	EDC Staff Report
	Ground Lease - TownCenter

	F. Consider authorizing an agreement, which the Execu
	EDC Staff Report
	Parking Agreement - TownCenter


	IV. ADJOURNMENT



